INDEX. 


ABSENTEE. & 


1. Where a judgment has been obtained 
here against a debtor, who subsequently 
died, in another State, leaving residuary le- 
gatees, who received their share of his 
succession, the administration of which in 
this State had been closed, but who are ab- 
' gentees, plaintiffs cannot proceed against 
them by appointing a curator ad hoc to re- 
present them, and by a rule on them to 
show cause why execution should not issue 
against them on the judgment against their 
testator. The recourse which plaintiffs un- 
dertake to exercise being personal and in- 
volving qatters en pais, they must proceed 
by an action in the ordinary form. Rey- 
nolds et al. v. Horn et al., 187. 


ABSENT HEIRS. “* 


See Successions. 


ACQUETS AND GAINS. - 
See Huspanp and Wire. 


ACT AUTHENTIC AND SOUS 
SEING PRIVE. 


See EvipENcE. 


ACTIONS. 


See Practice. 


ADMINISTRATOR. ¢& 


See SucceEssions. 


AGENT. 
See ManpDaTeE. 


AMICABLE DEMAND. ¢ 


See Practice. 





AMICABLE COMPOUNDERS AND 
ARBITRATORS. 


1. An award rendered by amicable com- 
pounders cannot bé revised by the court for 
errors of judgment; it can only be attacked 
for fraud or usurpation of power on the 
part of the auditors. 

2. An award of arbitrators, not binding 
on account of the want of authority from a 
married woman to her husband, who had 
agreed, in the name of the former, to an 
extension of the time for making the award, 
and in consequence of its not having been 


duly homologated, will be rendered valid by L~ 


a Subsequent execution of it by the parties. 
Its execution by the wife would cure the 
want of original authority in the husband, 
and the execution of the award by the par- 
ties would entitle them to its benefits, as 
fully as though it had been duly homologa- 
ted. Cobb et al. v. Parham et al., 148. 


ANSWER. é 


See Pracrice. 


APPEAL. — & 


See Criminat Law. 


I. Will lie When. 


1. Where, after a third person had been 
made a party to an action in place of the 
original plaintiff and recognized as such, de- 
fendant excepts to his right to sue as plain- 
tiff, praying that the action may be dismiss- 
ed, and the exception is sustained and the 
motion to make him a party to ne ee 
ing is refused, no appeal will lie from a 
judgment of refusal. Per Curiam: “The 
es ought to have been in conformity 
with the conclusion of the exception that 
the suit be dismissed; and from such a 
judgment an ap might have been sus- 
= Walkers. Ca well, 12, 

2. An eppeal taken from a decision of a 
justice of the peace will be dismissed, 
where it is impossible to examine the ques- 
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ede tlases consating the ju: 
oes kek garage Omang exceeding the ju- 
of the"eourt by deciding other | telincs 
Soli ginacaneh in the case, of which it 
has no jurisdiction. The jurisdiction of the 
Supreme Court on appeals, involving the 
or legality, of fines, forfeit- 
ures and penalties, nde $300 in amount, 
imposed by municipal corporations, is con- 
fined to the question of the constitutio 
or legality of such fines, forfeitures and 
Brena Const. art. 63. Penn v. First 
1 , 13. 
appeal will lie from a judgment 
rendered by the mayor of a town, for a sum 


under three hundred dollars, for an alleged 
of an ordinance of the corpora- 















































~ the only question raised is as to 
an act of the legisla- 

tare es judicial power in the officer who 
rahe Aa nent. pn Sc. of 


4. An aie cam tedliah c reveden against 
a sheriff by the plaintiff in an action is made 
absolute, the sheriff to be personally 
liable to the plaintiff for any judgment that 
may be rendered therein, in the same manner 
as certain sureties, taken by him in a bond 
' on which property was released, wonld 
-. have been liable, had they been found good 
and sufficient, is not a final judgment, nor 
one from which an appeal can be taken by 
the sheriff. Crane v, McGrew, 307. 
5. Whatever may be the right of a party 
os naa aga a refusal to set aside 
estration by which his property is 
detained in legal custody, it cannot 
be extended to the case of one who has 
. been restored to possession by giving bond. 
Tt cannot be said that the judgment works, 
ak fen ik work, an irreparable injury, which 
= test by which to determine whether 
will lie from an interlocuto 
judgment before a trial on the merits. Wil- 
son et aren. v. Churchman, 343. 
6. No appeal will lie from a judgment 


a 


mga By motion to dissolve a estra- 
by a defendant after he had 
i boned the property sequestered. Such a 
3 in . is not final, nor does it work any 


injury. 

*7. No seal will lie from an order refus- 
ing ‘Set aside a sequestration, where the 
aestion of releasing the property is the 
hmatter for consideration, and the record 
itains no information as to the value of 
prop va Plamars Pap: Fahy 

exceeding e hundred dollars 
Eaaios. Garcia, 366. 

8. Where a defendant admits his liability 
‘for a part of a claim, and pays that portion 
a into court, for which plaintiffs take judg- 


to the balance, 
_ whch oth he dene pce 
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authorize an 
appeal from a ju 

9. We Whscerer the constitutionality or le- 
gality of a tax imposed by a municipal cor- 
poration is in question, an appeal will lie 
without reference to the amount in dispute; 
but where the contest is as to the applica- 
tion and execution of an ordinance imposing 
such a tax, or the liability of an individual 
to pay it, the right to an appeal depends on 
the amout in dispute. Second Municipali- 
ty v. Corning et al., 407. 

10. A suspensive appeal will not lie from 
an order discharging a prisoner under a ha- 
beas corpus, although the imprisonment 

w outof proceedings in a civil action. 
fKing, J.and Slidell, J. dissenting.} Ex 
parte Emanuel et al. 424. 

11. Where an account presented by com- 
missioners appointed to liquidate the affairs 
of 4 banking company, has been homologa- 
ted so far as not opposed, the judgment of 
homologation will be conclusive against a 
creditor who made no opposition below. 
An appeal taken by a creditor under such 
circumstances cannot be entertained, with- 
out an assumption of original jurisdiction 
by the Supreme Court. Matter 4 N. O. 
Improvement and Banking Co., 4 


the defendant cannot 
ent against him for the 
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II. Parties. 


12. Werea plaintiff claims a fourth interest 
in a slave, and certain persons intervene in 
the action claiming the other three-fourths, 
she may appeal from a judgment dismissing 
the action without making the intervenors 
parties to the appeal. They might choose 
to submit to the decree, and she had a right 
to have her claim considered. Gibson v. 
White et al., 14. 





Ill. Bond and Surety. 


13, The surety in a bond given for an ap- 
peal taken after the lapse ms ten days from 
the notification of judgment, will be bound, 
in case the appellant be cast, only for costs, 
though the bond was for an amount large 
enough for a suspensive appeal, and the 
surety bound himself, in case the appellant 
should be cast and fail to satisfy the judg- 
ment, “to satisfy whatever judgment may 
be rendered against him.” é P.578. Per 
Curiam: The bond must be construed 
with reference to the articles of the Code 
of Practice applicable to the subject matter. 

14. The ‘costs” for which the surety on 
abond given for a devolutive appeal is bound, 
a Se so iE ae Aaa et 
those of the appeal. v. iddelt et 
al., 3. <4 









































15. On an appeal from a judgment in fa- 

vor of two or more parties, a bond made 
a payable to one of the appellees “et al.”, 
will be The expression “ et al. ” 
must be considered as referring to all the 
other appellees, and the bond will be availa- 
ble to all of them. 

16. Where one of two appellees has not 
been cited, the judgment cannot be touched, | th 
so far as he is concerned, but the omission 
is no obstacle to the consideration of the 
case as to the party cited, where the inter- 
ests of the two are separate, and suscepti- 
ble of being separately determined. Bac- 
chus v. Moreau, 313. 





IV. Record 


16. After a case has been submitted on 
the merits, it is too late for the appellee to 
contest the correctness of the certificate of 
the clerk that the transcript contains all the 
evidence offered on the trial. The objec- 
tion cannot be considered after the implied 
acquiescence of the appellee in the correct- 
ness of the certificate. Niblett v. Scoit, 
, 245. 


4 V. Motion to Dismiss. 


' 17. A motion to dismiss, on the ground 

that the transcript wa# not filed in time, is 

__/ not required to be made within three days 

“after the filing of “—-— Dwight, Cu- 
rator, v. McMill 

18. A epeuen at lciies on eppedl, taken 
by the defendant from a judgment ren- 
dered in an action enjoining an execution, 
on the ground that the principal in the in- 
; junction bond was the obligee in the 
appeal bond, must be within three 
days after the record is filed. Mitchell v. 
Lay, 514. 

19. Per Cur: Under the peculiar cir- 
cumstances of the case of Selby v. Gibson, 
3 An. 319, the motion to dismiss was pro- 
perly sustained ; but we are not satisfied 
with al} the points which are there ruled, 
, nor are they all cg Sore to the deci- 

sion of the motion. udeling v. Frellsen, 





rr 


FO: ‘Where an actual citation is neces- 

and its omission is attributable to the 

ful of the appellant, the appellee, upon a 

ly made, has a right to re- 

Geiby the lemons! of the appeal. Cuddy, 

et al. v.. Belleville Iron Works Company, 
582, 


VI. Appeal generally. 


21. A party intending to appeal, in a 
casé in which the testimony was not taken 
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in writing, must require the adverse party, 
or his counsel, to draw jointly with him a 
statement of the facts preved in the case: 
and it is only after the refusal of the adver- 
sary to join in making the statement, or on 
the failure of the-parties to agree as to the 
manner of drawing it up, that the judge 
rns nie called on for a statement, and this, 

the party desiring to appeal was not 

at the trial, either in person or by 
counsel. C. P. 602,603. Castaing v. 
Stone, et al., 18. 

22. Where a suspensive appeal has been 
dismissed, on account of the failure to file — 
the record, within three judicial days after {~ 
the return day, the appellant cannot after- 
wards take a devolutive appeal from the 
same judgment. Ducournau, et.al. v. 
Levistones, 30. 

23. A decision of a court of the first in- 
stance on an incidental question, not pre- 
sented by the pleadings, will not be ex- 
amined on appeal, unless the evidence on 
which the court acted is stated in a bill of 
exceptions, or referred to as making a part 
of it. Commissioners of Exchange Bank 
v. Yorke, et al., 138. 

24. Where no answer has been filed by 
an appellee, an application to amend the 
judgment in his favor by allowing him higher 
damages on the dissolution of an injunction, 
will not be considered. Cobb et uz. v. 
Hynes, 150. 

25. An appeal will be dismissed where 
the matter really in dispute is under three 
hundred dollars, though damagesare claimed 
to a larger amount, where the claim for 
damages is evidently fictitious. Such a 
claim can give no jurisdiction to the court. 
Vogel v. Retaud, et al., 213. 


26. An eppea! will not be dismissed on 
the ground of the record’s not i 
certain evidence adduced on the oh wee 
the defect was supplied, before the argu- 
ment of the case, by an authentic copy of 
the document which was wanting, under 
an agreement in the court below that a 
copy should be furnished. The irregula- 
rity resulted from the plaintiff's consent, 
and it would be unjust to permit him to 
derive any advantage from a state of things 
he was instrumental in producing. Her- 
rick v. Connant, p. 876. 

27. Where in an action by a police jury, 
in which the tax-payers of the parish are 
the real parties in interest, the plaintiffs 
have not made out their case, but there is 
reason to believe they can do so if another 
trial be allowed, the case will be remanded 
for farther proceedings. Police Jury w. * 


28. The appeal must be dismissed, where 





the certificate ot the clerk merely states, 


McDonogh, 352. 
Ue 4 
that, ‘‘ the record contains all the papers on 









































"© file.im the suit.” C.P., 896. Dwight, 

Ne Curator, v. Allen, et al., 487. 
29. A judgment will not be reversed on 
ve ground of its not allowing interest, 
a where the amount of interest was but 
a Bi small, and the omission was not made a 
a und for a new trial. Edelin v. 
+s. 502. 


30. Where an appeal is granted om mo- 
\ sgn pe court, no citation is ellesary. 
Lay, 514. 


31. Where, in an action for money against 

@ succession, the testizhony of the wit- 
: is not reduced to writing and an- 
nexed to the record, and_no list is made of 
such documents as were produced by the 

und not annexed to the record, the 

uire the case to be re- 


bee Pargoud v. Breard, 517. 


32. Where no petition and citation of 
appeal have been served on the appellee, 
it must appear from the record that the 

was granted on motion in open 
court, or it must be dismissed. Sears, Ad- 
ministratriz ¥. Willson, et al., 525. 


33. The certificate of the clerk of a dis- 
trict court ed a transcript contains all the 
documents. filed, and evi- 
occa ceo the trial of a case in 
which a judgment had been rendered by a 
ag court of probates, but in which an appeal 
was allpwed by the district judge, after the 
a court of probates had ceased to exist, where 
3 the clerk evidently had no other means of 
ascertaining the facts in relation to which 
he certifies, than by an inspection of the 
original record, in which neither the certi- 
ficate of the probate judge nor of his clerk, 
that the record contains all the evidence, 
nor any list of the documents produced, are 
~ to he found, is insufficient, and the case 
“miitt’be remanded. C. P. 1042. Polk v. 
Childers, Executriz, 500. 


34. It is not necessary that a petition of 
should contain an express prayer 

that the appellee be cited, where there is 
but one antagonist party to be brought be- 
fore the appellate court. Per Cur: We 
say that cases may not occur where 
ight be necessary to point out, to the 
ministerial officers, the respective persons 
“whose citation the appellant may desire. 
Arts. 573, 581 must be construed with re- 


ae the liberal spirit of the stat. of 
20 » 1839; and, in doing so, even if 
yond waa doubtful, the —s en- 
to the benefit of the Lude- 

ling v. Frellsen, 534. 
"35. An appeal will not be dismissed, 


where. bond, though insufficient for a 
eo is large enous for a devolutive, 
appeal. Same case, 534. 
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36. Deci in Gardere v. Murray, 5 
Mart. N. S. 244, that, if-a judgment be 
signed before the proper time, the party 
against whom it is rendered, may move for 
@ new trial as though the judgment had not 
been signed, but if, instead of doing s0, he 
appeals, that he will be thereby precluded 


from urging that the appeal was not final— . 


affirmed. 

37. Au appellant, who had been allowed 
by the judgment appealed from but a divi- 
dend on his claim out of the funds for dis- 
tribution, who contends that the judgment 
was rendered without evidence, in-his ab- 
sence, and by consent o th e other parties, 
cannot require an eae of the judg- 
ment so as to allow him the whole amount 
of his claim out of the fund for distribu- 
tion, on the ground that the other parties, 
by allowing him a dividend on his claim, re- 
cognized its amount. Per Cur: The ap- 
pellant has no right to divide the consent of 
the other litigants, which was intended by 
them to facilitate the disposition of the fund 
in court, and made in a spirit of compro- 
mise. Fretz et al. v. Carlisle et al., 561. 

38. Where one, who had opposed the 
homologation of a final tableau of distribu- 
tion presented by an executor, on which a 
judgment was rendered, approving the pay- 
ments made by the executor, and allowing 
all the claims against thé’succession, except 
one set up by the opponent, to whom the 
usufruct of the succession had been be- 
queathed, against the pniversal legatee, af- 
ter the expiration of” the: usufruct, and or- 
dering another account’to be rendered 
settling the respective rights of the oppo- 
nents and the universal legatee, appeals as 
against the universal legatee, from the judg- 
ment, without making the executor a party, 
the appeal must be dismissed. Succession 


of oa 577. 

here a judgment was rendered 
and signed by a district court, for the city 
of New Orleans, during the month of 
June, an order of appeal granted upon mo- 
tion in open court, in the month of July 
following, will not under the Statute of 
22d March, 1843, relieve the appellant 
from the necessity of citing the appellee ; 


such citation being dispensed with ou ’ 
: 


where the motion has been made w 


the same calendar month in which the~ 


judgment was signed. The Statute of 
1843 is applicable to the present district 
courts of New Orleans, not having been 
repealed by the Statute of 30th April, 1846, 
organizing those tribunals. Cuddy v. Belle- 
ville Iron Works Company, 582. 


ARBITRATORS. 


See AmicaBLe ComPounpDeERs. 








V tion for damages, erdelicto. Holmes et al. 














ASSIGNMENT.—ATTORNEY AT LAW. 


ASSIGNMENT. 


See Sate, TRANSFER OF DeEsTs. 


ATTACHMENT. é” 


1. An attachment will not lie in an ac- 


v. Barclay et al., 63. 

2. Where a creditor fraudulently obtains 
possession, in another State, of the pro- 
perty of his debtor, who resided there, and 
brings it clandestinely into this State, with- 
out the consent or knowledge of the debtor, 


‘ 


and immediately attaches it. the attachment | 


will be dissolved. The fraudulent act of 
the plaintiff cannot give jurisdiction to our 
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oath, the continued existence of the debt 
and the necessity for the further process 
asked for, or the application must be re- 
jected. ‘ 

8. Where a court, from which an attach- 
ment had been issued, had acquired a per- 
sonal jurisdiction of the defendant, it may, 
upon an affidavit showing the insufficiency 
of the property attached and the continued 
existence of the debt, issue a second attach- 
ment directed to the sheriff of another pa- 
prish in which the defendant has property. 
Per Cur: Viewing the attachment as a 
conservatory measure incident to the main 
action, there seems no reason why the ju- 
| risdiction of the court, for the purposes of 
attachment, where the debtor is persgnally 





courts. Powell v. McKee, 108. 


cited, should be confined within its territo- - 


3. Plaintiff, in an action commenced by | TiAl limits any more than in the case of a 


attachment, will be entitled to a judgment 
-by default, against an absconding debtor, 
where a copy of the citation and petition 
were left with the wife of the defendant at 
his residence. The appointment of a cu- 
rator ad hov is unnecessary in such a case. 
Thomas v. Weizler, 184. 


\fi. fa. upon a judgmentin personam, which 
|may issue to any parish in the State. 
| Aliter, Where the jurisdiction of the court, 
| being exercised only in rem, vests solely * 
| upon the property attached, in which case 
|the power of the court is confined to its 


| 
| territorial limits. In such a case it acts 


4. An attachment by a creditor of a frau-@UP" the thing, and not upon the person of 


dulent vendee of real estate, not proved to 
have had notice of the nature of the ven- 
dee’s title, levied on the property while in 
the possession of his debtor, will hoid the 
property against creditors of the fraudulent 
vendor. Stockton v, Cradick, 282. 

5. An attachment will lie, in an action 
by the purchaser against the vendor, of a 
slave, alleged to have absconded from the 
plaintiff and to have returned to the vendor, 
who harbered him and refused to give him 
up, to recover the value of the slave, and of 


(his services during his detention, and da- 


mages for expenses incurred on demanding 
him and for counsel fees. Per Curiam: 
The retentioh of the slave was a violation 
of the contract of sale; and the responsi- 
bility thereby incurred is not diminished cr 
destroyed by an outrage, perhaps a crime, 
being added to it. Crane v. Lewis, Sheriff, 
320. 

6. Where, in a bond executed for the 
release of property attached, three persons 
are named as principals, but the bond is 
signed by but one of the principals and a 
suféty, the latter will not be bound, in the 
absence of evidence to destroy the presump- 
tion that he expected the three persons 
named as principals to be bound as such, or 
to show that he would have any recourse 
against them, if he paid the amount. Cle- 
ments v. Cassilly et al., 380. 

7. Where one who has obtained an at- 
tachment against a debtor, subsequently 


‘¢ applies for a second attachment on the 


ground of the insufficiency of the property 
originally attached, he must show, under 


75 


its owner. Its jurisdiction is derived from 
the seizure of the property, and its judg- 
ment has no vitality except against the thing 
thus subjected to its control. Favrot v. 
| Delle Piane, 584. 


os 
ATTORNEY AT LAW.” 


1. Article 2422 C. C. which prohibits at- 
| tornies from purchasing litigious rights which 
| fall within the jurisdiction of the courts 
| before which they practice, under the pe- 
nalty of nullity, and the payment of all 
costs, damages and interest, is imperative ; 
and the fact that the attorney had no con- 
nection with the litigation, and that the pur- 
chase appears to have been fair, cannot 
exempt the purchaser from the. operation 
of that article. Waterston v. Webb, Ad- 
ministrator, 173. 

2. An attorney at law should not be held 
to a less onerous responsibility than an at- 
torney in fact; and he will be bound to 
interest on any sum remaining in his hands, 
from the day he becomes a defaulter by 
delaying to,pay it over. C. C. 2984. 

3. Attorneys and counsellors at law prac- 
tising in partnership are equally responsible 
to their clients for money collected and not 
paid over, though one of them may have 
had no participation in that particular tran- 
saction. Dwight, Syndic v. Simon et al., 
490. 

4. Decision in the case of Macarty’s 
Succession, 3 An. 517, as to the fees of 
copnsel and the character of the evidence 
by which courts should be governed in de- 











694 ATTORNEY IN 


ciding on such claims—affirmed. Succes- 
sion of Lee, 579. 


ly 


ATTORNEY IN FACT. 


See ManpbaATE. 


¥ AUDITORS, EXPERTS. 


A court has no authority to make any 
allowance as a fee to an expert, to be taxed 
among the costs of the suit. Const. art. 
71. Rathbone v. Neal, 563. 


i” AUTHENTICATION. 


See EvipENcE. 


BAIL. U~ 


See Criminat Law. 


BANKS. 


1. An act of the legislature authorizin 





FACT.—BANKS. 


lieving that the public officer acted accord- 
ing to his duty. Chapman, Assignee v. 
The New Orleans Gas Light Company et 
al., 153. 

4. Under the Statutes of 14th and 26th 
March, 1842, and 5th April, 1843, provid- 
ing for the liquidation of banking companies, 
a debtor to a bank was entitled to give in 
payment the obligations of the bank, with- 
out reference to the date at which he ac- 
quired them. Saunders et al., Commis- 
stoners, &c. v. Smith, Administratrizx, 232. 

5. The board of directors of the branch 
of the Union Bank at Covington, being 
clothed by the Statute of 2d April, 1832, 
incorporating the bank, and by the rules 
and regulations adopted by the board of di- 
rectors of the mother bank, with such 
powers only as the charter expressly granted, 
or such as were necessary and incidental to 
the accomplishment of the objects contem- 
plated by the charter, in establishing an 
office of discount and deposit at that place, 
were limited agents, unauthorized to make 
a donation of the property of the stock- 





holders; consequently, where the maker of 
a note owned by the bank made a cessio 


the reduction of the stock of a bank to the| bonorum, the board of directors of the 
amount paid in at a certain period, accepted | branch could not authorize the cashier to 
by the stock holdors, will exonerate the lat-| vote for his discharge, thereby abandoning 
ter from any liability beyond the amount of! all ¢laim against the insolvent in the event 


the reduced stock, as to creditors who have 
become so since the reduction. 

2. The date of a bank note is no evidence, 
even against the bank, at the period at 
which it became the property of the holder; 
nor can a subsequent holder claim to be 
vested with the rights of the first holder, 
so as to consider the debt due to him as 
dating from the period of the original issue. 
Hepburn et al. v. Commissioners of Ex- 
change Bank et al., 87. 

3. Where certain shares of the stock of 
a bank were attached, and, on a judgment 
rendered in favor of the pluintiff in attach- 
ment, were sold under execution, an inter- 
venor in the attachment suit, who claimed 
the stock, and was subsequently adjudged 
to be the owner of it by a superior tribunal, 
on a writ of error sued out by him, but 
which did not suspend execution, cannot 
recover against the bank, the value of the 
stock, with profits, dividends, &c., for per- 
mitting the marshal to r the stock 
to the purchaser of the judicial sale, aud 
for refusing to transfer the shares to him 
on the ground of their sale and transfer to 
the purchasers at the marshal’s sale; nor 
will the fact that the stock was sold without 
appraisement, at a time when an appraise- 
ment was not considered necessary, though 
subsequently adjudged tobe so, subjectthem 
to liability, there having been no negleet on 
their part, and they being justified in be- 





|of his coming to befter fortune, and dis- 


charging the endorser. The bank having 
acquired a right to adivjdep@ whether a 
discharge was voted or not, the vote was 
|purely gratuitous—a “1if#re donation, and 
|not binding on the bink. Union Bank of 
Louisiana v. Jones, 236. e 

6. The decision in Bertoli v. Citizens’ 
Bank, 1 An. 119, that no sale, whether ju- 
dicial, forced or voluntary, of property mort- 
gaged to the Citizens’ Bank, can in any 
manner affect the rights secufed to that in- 
stitution by the 24th section of its charter, 
applies to the case of a sale made without 
the consent of the bank and for a sum in- 
sufficient to satisfy their claim. Alling v. 
Citizens’ Bank et al., 308. 

7. Stockholders of a Bank, appointed 
commissioners of an election for directors, 
who have given a certificate of election in 
favor of certain individuals, will not be al- 
lowed to urge, in an action to annul ‘the 
election, that the votes were illegal, unless 
they allege they were. ived through er- 
ror. Nor will such ‘# Iders be allowed 
to become relaters in a quo warranto. 
Wiliz et al. v. Pe th, 339. 

8. The proviso in the Statute of 27th 
March, 1843, amending article 3333 C. C., 
which déclates that that act shall not apply 
to certain mortgages in favor of the property 
banks, is not restricted to stock mortgages 
executed in favor of those banks, nor to 




















' these Statutes are exceptional, that they 


BANKS.—BANKRUPT.—BILLS OF EXCHANGE, &c. I. 


tlhose made directly to them, but extends to 
mortgages which have been acquired by 
subrogation; and where the subrogation 
was by authentic act, and recorded where 
similar contracts are required to be rétorded, 
third persons will be affected by notice 
without any inscription in the books of the 
recorder of mortgages. [On this point, 
the court being equally divided, the judg- 
ment below was affirmed. 

9. The Statute of 27 March, 1843, was 
intended to enlarge the effect of the Sta- 
tute of 11 March, 1842, amending art. 
3333 C. C. It does not follow because 


should be construed strictly. The con- 
struction should be such as will advance the 
object of the legislature. [On this point, 
the court being equally divided, the judg- 
ment was afirmed.) 

10. Section 19 of the Statute of 9th Fe- 
bruary, 1836, incorporating the New Or- 
leans Improvement and Banking Company, 
does not exempt from taxation real estate 
held by the Company. The exemption 
extends only to its capital stock. 

11. The penalty imposed by section 9 
of the Statute of 9th February, 1836, in- | 
corporating the New Orleans Improvement | 
and Banking Company, which declares that | 
if the said company shall, at any time, sus- | 
pend or refuse payment in lawful money | 





‘of the United States of any of its notes, bills, | 


or obligations, the holder of any such note, 
bill, or obligation, or person entitled to de- 


* mand and receive such money, shall be 


entitled to receive interest thereon from the 
time of such suspension or refusal, until 
fully paid, at the rate of twelve per cent a | 
year, cannot be recovered without a de- | 
mand of payment of each note, and proof 
of failure to pay, and then only from the 
date of such demand and failure. The sus- 
pension of specie payments by the bank, | 
will not relieve the holder from the neces- | 
sity of making such a demand, to entitle | 
him to interest at that rate. 

12. Where an account presented by | 
commissioners appointed to liquidate the 
affairs of a banking company, has been ho- 
mologated so far as not opposed, the judg- | 
ment of homologation will be conclusive‘ 
against a creditor who made no opposition | 
below. An appeal taken by a creditor un- | 
der such circumstances cannot be enter- | 
tained, without an assumption of original 
jurisdiction by the Supreme Court. Mat- 
ters of the New Orleans Improvement and 
Banking Company, 471. 


BANKRUPT. 





1. The act of Congress of 19 August, 
1841, establishing an uniform system of 
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bankruptcy, does not require that an ap- 
pellant should file, after the decree declar- 
ing him a bankrupt, a separate petition for 
a discharge, under the penalty of nullity of 
the subsequent action of the court, as against 
creditors. A prayer fora discharge, in the 
original petition of the bankrupt, is suffi- 
cient. Sec. 4. 

2. A plea that defendant had been dis- 
charged from his debts, under the Statute 
of 1841, as a bankrupt, will not be affected 
by the fact that no order appears in the 
transcript from the bankrupt court, desig- 
nating the time and place at which the cre- 
ditors were required to appear, nor the 
newspapers in which the publication of no- 
tice was to be made. Per Curiam: The 
act requires that the newspapers shall be 
designated by the court, but not that the 
designation shall be made by a formal order 
of record in the case. It might have been 
made bya general order applicable to all 
bankrupt notices. 

3. Where the judgment of a court, sit- 
ting in bankruptcy, declares that the notices 


|required by the Statute of 1841 were pub- 


lished in proper form, such publication must 
be assumed to be true, by another court 
called upon to question collaterally the va- 
lidity of the decree, 

4. Section 4 of the Statute of 19 August, 
1841, which gives the right of personal no- 
tice to a creditor whose residence is known, 


| does not require a formal judicial process, 


and a return of service by the marshal; the 
service might have been by letter. The 


mode of service_was a matter to be pre- 
scribed by the court, in its discretion. 


5. Though a transcript of the proceed- 
ings under the bankrupt act of 1841, offered 
in evidence by one who sets up her dis- 
charge under the Statute in defence to an 


action, does not show personal service on a 


creditor entitled to it under the act, the de- 
cree discharging him will not be declared 
null on that account. 

6. A promise to pay a debt, from which 
the party had been discharged asa bank- 
rupt, must be express, distinct, and une- 
quivoeal. The intention of the bankrupt to 
bind himself, must be clear. Linion et al., 
v. Stanton, 401. 


BILLS OF EXCHANGE AND PRO- 
MISSORY NOTES. 


I. Title to, and Transfer. 


1. The transfer of the title to a promis- 
sory note is not restricted to the form of an 
endorsement. It may be assigned by a 
separate instrument ; and the assignee may 
sue in his own name. 


{™ 
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2. Where a note described in a notarial 
act of assignment corresponds in date, 
amount, parties, rate of interest, maturity, 
and in all other respects with the note sued 
on, with the single exception that the note 


described in the notarial act is stated therein, | 


to be secured by mortgage while the note 
held by plaintiff is not paraphed, the want 
of a paraph will not be considered incon- 
sistent with the identity of the notes. Jones 
v. Elliott, 303. 

3. In an action, by the payees, on a bill 
endorsed by themselves, and afterwards by 
athird person, in blank, it is unnecessary 
to state such endorsements in the petition, 
or, in the absence of any evidence to im- 
pugn the title of the plaintiffs, to prove them 

*on the trial. Thierry v. Laffon, 347. 


Il. Presentment of Protest, Notice, and 
Waiver of Notice. 


4. Where the death of an endorser is 
known, notice of protest, put into the post- 
office, addressed to the deceased, is insuffi- 
cient; the notice should have been ad- 
dressed to his executor. But, if the no- 
tice reached, or came to the knowledge of 
the executor, notwithstanding its defective 
address, the succession would not be dis- 
charged. So a notice, under such circum- 
stances, addressed to the deceased, if served 
on the executor, at his dwelling, is suffi- 
cient. 

5. Under the Statute of 13th March, 
1827, s. 1, the certificate of a notary that, 
& written notice of protest was served at 
the domicil of the endorser, in a village 
named in the certificate, is sufficient, though 
it do not state the person on whom the ser- 
vice was made. Louisiana State Bank v. 
Dumartrait et al., 483. 

6. Where the endorser of a bill payable 
in this State is not shown to have had, when 
the bill was presented for acceptance and 
payment, a permanent residence here, but 
to have been doing business here during the 
winter and returning to the north in the 
summer, a notice of protest addressed to 
him at the north, during his absence from 
the State, to the care of a person, to whose 
care a witness testified that the endorser 
had requested him to direct his letters, ac- 
Ytompanied by proof that he had received 
a private letter directed to the same address, 
informing him of the protest, will be suffi- 
cient. McKenzie et al. v. Ward, 572. 


Ill. Damages on Bills. 


7. The payee of a bill of exchange drawn 
abroad, payable and protested here, can- 
not recovor damages against the acceptor. 
Thierry v. Laffon, 347. ; 


PROMISSORY NOTES, I.—VI. 


IV. The Consideration. 


8. Where, by the terms of a building 
contract, the price is payable in seven in- 
stalments, and the proprietor accepts an or- 
der drawn upon him by the undertaker in 
| these words : * accepted, payable according 
to agreement with the builder, on the last 
payment I have to make to him according 
to contract,”’ and, the undertaker after re- 
ceiving the first instalment, and a second 
payment in advance, abandons the work, 
the person in whose favor the order was 
made cannot recover its amount from 
the proprietor, who had nothing more to 
pay to the undertaker. Saloy v. Pepin, 
573. 


| 
| 


V. Evidence. 


9. Parol evidence is admissible to prove 
the period at whicn a bill was intended 
to be payable, which was drawn payable 
months after date,” and discounted 
iby a bank without filling up the blank. 
The testimony does not contradict the 
instrument, but supplies an omission, which, 
| on the face of the contract, was either an 
joversight of the parties, or an intentional 
| submission of the term to the discretion of 
the bank. 

10. The cashier is a competent witness 
|for the bank by which he is employed. 
Union Bank v. Mceker, 189. 

11. In an action on a bill of exchange 
payable “in current city notes,” which 
| plaintiffs aver were, at maturity of the bill, 
| and still are, at par and equivalent to specie, 
where no proof is offered on either side as 
to their value at maturity or at the time of 
the trial, judgment must be rendered for the 
amount payable according to the tenor of 
the bill, though the notes were below par 
at the maturity of the bill, but at par at the 
time of the trial. It was incumbent on 
defendants, and not on plaintiffs, to prove 
the value of the notes at the maturity of the 
bill, and at the time of the trial. Wilson 
et al. v. Lambeth et al., 351. 


12. Parol evidence is admissible to prove 
the consideration of a due bill, silent as to 
the consideration. The evidence cannot be 
considered as contradi the terms of the 
written instrument, n v. Dinkgrave, 
540. , 








VI. Of Bills of Exchange and Promis- 
sory Notes generally. 


13. The mere joint ownership of real 





estate confers no authority upon either of 
the joint owners to bind the other by a note. 








BILLS OF EXCHANGE, &c. VI.—CESSIO BONORUM: 


14. To enable one of the members of a 

rtnership formed for the cultivation of 
jand held by them as joint owners, to bind 
the other by a note made in the partnership 
name, an express authorization, or one 
clearly te be implied from the course ot 
business of the firm, is necessary. In the 
absence of such express or implied author- 
ity it is incumbent on the payee to prove 
that the amount of the note inured to the 
benefit of the partnership. Benton v. Rob- 
erts et al., 216. 

15. Notes payable to the order of minors, 
not being transferable by endorsement or de- 
livery so long as the minority lasts, are not 
subject to the prescription of five years. 
Bird v. Pate, Administrator, 225. 

16. Where the maker of a note was, be- 
fore its execution and until his death, a resi- 
dent of this State, and his succession was 
opened, and all of his available property sit- 
uated here, the fact that the note was da- 
ted and payable in another State, will not, 
in an action on the note against his succes- 
sion here, make the ease an exception to the 
general rule that the ler fori governs pre- 
scription. 

17. A note made payable to certain com- 
missioners, and not to them or their order, 
though it contains the words ** payable and 
negotiable at the bank of M* * *, at N,” is 
not a negotiable instrument, and, conse- 
quently, not prescribed by five years under 
art. 3505 C. C. Per Curiam: The words 
negotiable at §§c., being joined to the word 
payable, must be considered as referring to 
the place of payment, and perhaps to the 
currency usual there. 

18. To ascertain whether an instrument 
is prescribed by our laws, its character must 
be determined with reference to our own 
jurisprudence. Young, State Commission- 
er, &c. v. Crossgrove, Administrator, 233. 

19. Minors will not be bound by a promis- 
sory note signed by their tutor in his offi- 
cial capacity, in the absence of proof of ju- 
dicial authority to make the note, or that its 
consideration inured to their benefit. Suc- 
cession of Johnson, 253. 

20. One, not a party to a promissory 
note, who puts his name on the back, will 
be bound as a surety. 

21. Where two persons, not parties to a 
promissory note, write their names on its 
back, being bound as sureties, —— 
will be rendered against them, in solido, for 
the whole debt. The obligation of each 
surety is to pay the whole debt; but this 
obligation is subject to the right to claim a 
division. Until this right is exercised, the 
obligation is in solido. C. C. 3018, 3019. 
McCausland v. Lyons et al., 273. 

22. One who purchases a bill of ex- 
change from an agent, duly authorized to 
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draw upon his principal, on shipment to the 
latter of produce purchased for him, has 
nothing to do with the limitations fixed by 
the principal as to the price of the produce, 
unless proved to have been aware of them. 

23. Where an agent is authorized to ship 
to his principal, and to draw on him, ‘‘with 
bill of lading attached,” it is unimportant 
that the bill of lading be not materially at- 
tached or fastened to the bill of exchange. 
It is sufficient that the bill of exchange be 
drawn on the shipment, and that the bill of 
lading be delivered with it to the purchaser 
of the bill. Forman etal. v. Walker, 409. 

24. Where a party binds himself to the 
holder of a note to pay the amount in case 
he cannot get it out of the maker, the re- 
turn of the sheriff on a fi. fa. against the 
maker, ‘‘ that having made diligent search 
and enquiry, and no property having been 
found in this parish, it is returned nulla 
bona,” will not suffice to authorize a judg- 
ment against the surety. Per Curiam: 
The law makes it the duty of the sheriff to 
call upon the defendant to point out proper- 
ty, and, in case he is unsuccessful, to call 
upon the plaintiff to do the same thing. 
Here no such request was made from 
either, and, non constat, that the judgment 
would not have been paid if a demand had 
been made of the defendant. Copley v. 
Richardson, 512. 

25. A payment on account made by the 
maker of a promissory note to a person not 
in possession of the note, nor authorized by 
the owner of the note to receive payment, 
and which was never received by the own- 
er, will not entitle the maker to a credit for 
its amount. 

26. Where the title of a holder, before 
maturity, of a negotiable note, is not affected 
by any reasonable suspicion, a mere partial 
failure of consideration between the original 
parties is not sufficient to throw upon him 
the burden of showing for what value he 
became the holder. T'ew v. Labiche et al. 
526. 


BOUNDARY. 


See Lanp. 


BUILDER. 


See Lertine anp Hiaine or Lazor, &c. 


CESSIO BONORUM. 





See Inso.vencr. 
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COMMON CARRIER. 


1. Advances made to the captain and 
owners of a steamer in the home port, con- 


CODES, ARTICLES OF, CITED. fer no privilege on the party by whom the 


advances are made unless he be subrogated 
to the privileges on the claims which were 
paid by the advance. Hyde et al. v. Cul- 
ver et al. 9. 
356| 2. Where the master of a steamer, by 
65 | false representations, induces an agent of a 
104 | third person to ship merchandize on his 
144 | boat at a certain freight, and the bill of Jad- 
40 |ing states that the merchandize is taken 
« |** with the privilege of re-shipping,” and 
g7 the freight is re-shipped on another boat, 
«« and brought to the port of destination, the 
« | owner of the merchandize cannot require 
g | its delivery before paying the freight due 
330 | to the boat on which it was so re-shipped, 
413 | the contract by the master of the second 
«« |boat having been made in good faith, at a 
490 | reasonable rate, with a party who held a 
973 | possession apparently fair, under a bill of 
«« |lading authorizing are-shipment. The bad 
49 | faith of the master of the first boat should 
g| not deprive the owners of the second boat 
g7 | of the remuneration due for their labor. 


65| 3. Where an agent with whom mer- 
465 | chandize had been deposited, disobeys the 
227 | private instructions of his principal, by ship- 

«s | ping it contrary to the orders of the latter, 
471 |a third person who acted in good faith and 
303 | in confidence in a contract made as to the 
416 | merchandize, and possession transferred by 
193 | the agent, will not be permitted to suffer. 


“| 4, Where a bill of lading stipulates for 
172 | the privilege of re-shipment, a second car- 
126 | rier to whom the merchandize is transferred, 
171 | will have a lien on the property for his 
136 | freight. He is not the mere agent of the 
169 | first carrier. Walker v. Cassaway, 19. 


5. The liability of the owners of any 
ship, vessel, or other water craft to the owner 
of any slave illegally carried from one part 
of the State to another, under the Statute 
of 26 March. 1835, only exists where the 
master of the vessel would be subject to 
293 | the pains and penalties of the Statute of 13 
307 | February, 1816. 


= 6. The duty, imposed by the Statute of 
415 | 23 February, 1816, on the master of a ves- 
517 | 80! who discovers a fugitive slave on board, 
on, | tO land him at the nearest place, is sub- 
123 stantially obeyed by landing him at the 
500 | Dearest place where he can be landed with 
reasonable facility, and in such a mode as 
may be best calculated to ensure his safe 
keeping. It would be unreasonable to re- 





171 
262 


COMMERCIAL AND COMMON | quire a captain to stop in the night, and to 


go on shore in search for a justice or other 
inhabitant, when, by proceeding on his voy- 
age till daylight he could reach a principat 











COMMON 


town of the State, where he might provide 
for the safety of the slave, and give pub- 
licity to his elopement. Botts v. Cochrane, 
35. 

7. Where the consignees of a vessel, 
who had had other transactions with the 
owner, make advauces to the captain, for 
services and supplies furnished to the ves- 
sel, for towage, pilotage, custom-house 
charges, and furnish him with cash for other 
purposes not shown, and, though infurmed 
by the owner of his intention to sell the 
vessel, take a bill of exchange on him, drawn 
by the master at thirty days, for the amount, 
and permit the vessel to depart, they must 
be considered as having made the advances 
solely on the personal credit of the owner, 
and cannot claim any lien, or tacit hypothe- 
cation, for the amount advanced, on the ves- 
sel in the hands of the vendee of one who 
had purchased the vessel while on her 
voyage to the port to which she was con- 
signed. 

8. To authorize the master to hypothe- 
cate a vessel by bottomry, it must appear 
that the advances were made for repairs, or 
supplies, necessary for the voyage or the 
safety of the vessel, and that the repairs or 
supplies could not have been procured on 
reasonable terms, nor with funds in the 
master’s control, nor upon the credit of the 
owner independent of the hypothecation. 
It is essential to the lawful exercise of this 
power that, no other means of procuring 
funds, at the place at which they were re- 
quired, existed. 

9. The taking of a bill of exchange upon 
the owner of a vessel for advances made 
to the master, or for amounts due to mate- 
rial-men, or wages to seamen, is presump- 
tive evidence that the credit is personal to 
the owner, and that any lien on the vessel 
is waived. Harned v. Churchman et al., 
310. 

10. Though, inacontest between two joint 
owners of a steamer as to the extent of their 


respective interests, the enrollment, which” 


states merely that the two are sole owners, 
will raise a presumption, under art. 2836 
C. C., that the joint ownership was equal, 
it may be rebutted by the production of 
the books and papers of the steamer, which, 
under the circumstances, are equivalent to 
a written title in favor of the defendant; 
and parol evidence of their contents, un- 
less specially objected to as secondary, must 
receive the same consideration as the books 
and papers themselves. 

11. A part owner of a steamer or vessel, 
who owns more than half of the vessel, and 
is in possession, has an undoubted right to 
employ her in her usual trade, where no 
objection is made by his co-proprietor. It 
is only where the owners disagree, that 
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there is any conflict in the jurisprudence 
of maritime nations on this subject. Nor 
will this right of employment cease by the 
death of the co-proprietor, his rights aud 
obligations being transmitted to his heirs. 

12. Where one of the part owners of a 
steamer, in the exercise of his legal rights, 
continues the steamer in. her usual trade, 
after the death of his co-proprietor, without 
objection on the part of the heirs or repre- 
sentatives of the deceased, any loss result- 
ing from an explosion of her boilers must 
be borne by the co-proprietors in propor- 
tion to their respective interests, unless it 
be shown to have resulted from the negli- - 
gence or misconduct of the surviving part 
owner. And where, in sucha case, the 
share of the survivor is purchased by a third 
person after the explosion, who causes the 
repairs necessary to render the boat fit for 
| navigation to be made in a prudent manner 
|and in good faith, without objection on the 
| part of the heirs or representatives of the 
| deceased, and the repairsare proved to have 
increased the value of the boat more than 
their cost, the share of the deceased must, 
|as between the succession itself, and the 
| purchaser, be charged with its proportional 
|part of the costs of the repairs. Jouan- 
\neau, Curator, v. Shannon, 330. 

13. A consignee, not a bond fide pur- 
chaser, and who has made no advances on 
the shipment, but is the mere agent of a 
consignor who had attempted to defraud his 
vendor of the price of the merchandize, has 
no greater rights than the vendee, and can- 
not defeat the vendor’s privilege, where the 
vendee could not. 

14. Where, after the shipment of mer- 
chandize and the delivery of bills of lading 
to the shipper, the merchandize is seques- 
tered at the suit of the vendor claiming a 
privilege for the price, and the master of 
the ship gives the consignee prompt notice 
of the sequestration, and, in the mean time, 
takes such steps in the case as will arrest 
the action of the court until the consignee 
can assert his rights, the master will be ex- 
cused for not delivering the merchandize, 
and may recover from the plaintiff in the 
sequestration an indemnity for his trouble 
and loss in unloading the goods, &c. But 
where the master, as agent of the ship- 
owners, bonds the property, after having 
been notified by the sequestration that the 
vendor had been defrauded, it will be his 
duty, on arriving at his port of destination, 
to inquire into the circumstances of the 
consignee’s title; and: if he has any doubt 
as to it, to protect himself by a bill calling 
upon the vendor, the consignor and consig- 
nee, to litigate their rights among them- 
selves ; or, to refuse to deliver the property, 
if satisfied that the consignee was a mere 
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agent, and not a consignee for value. Where 
the master, in such a case, after bonding 
the property, offers no proof that he has 
delivered the merchandize, nor that it is not 
still in his possession, he will be responsible 
for its value ; and where the sequestration 
is set aside for irregularity, and no recourse 
can be had upon the bond, a personal judg- 
ment will be rendered against him for that 
value. 

15. Though a bill of lading be a negoti- 
able instrument, and import a title to the 
shipment in the holder, excusing him, as a 
general rule, from the necessity of proving 
that he has given any value for it, yet such 
proof is necessary where evidence has been 
offered to establish the want, or failure, or 
illegality of the consideration, or that the 
bill had been lost or stolen before it came 
into the possession of the holder. In this 
respect the exercise of the vendor's privi- 
lege under our code is similar to the com- 
mon law right of stoppage in transitu, which 
can be defeated by the negotiation of the 
bill of lading only where the transferree has 
received it in good faith and for value. 
Wilson et al. v. Churchman, 452. 

16. Where a vessel, in consequence of 
unseaworthiness existing at the commence- 
. ment of the voyage, and not from any perils 
of the sea or accident, is compelled to put 
into an intermediate port for repairs, where 


she is kept amuch longer time than neces- 
sary to prepare her for the completion of 
her voyage, the owners will be responsible 
to the sg, orang for any damage resulting 


from the delay in the delivery of freight, 
occasioned by her unseaworthiness and un- 
necessary detention. 

17. Where a vessel is compelled to put 
into an intermediate port for repairs, it is 
the duty of the master to cause the repairs 
to be made without any unnecessary delay, 
in order to prosecute his voyage to the port 
of destination. If he wait for orders from 
the owners of the vessel, the latter will be 
responsible to the freighters for any damage 
resulting from the delay. 

18. Whatever care and diligence may 
have been shown in preparing a vessel for 
her voyage, and in’ rendering her staunch 
and strong ,yet if, in fact, she was not so, the 
owners will be responsible for any damage 
resulting therefrom to the owners of freight, 
when not bBhown te have been caused by 
stress of weather or accident. 

19. Where a vessel is compelled to put 
into an intermediate port for repairs, the 
burden of proving seaworthiness at the 
commencement of the voyage is on the 
owners of the vessel. 

20. The value of merchandize at the port 
of destination is the basis of valuation in 
contracts of affreightment. 





COMMON CARRIER.—COMPROMISE. 


21. A carrier is bound not only to trans- 
port goods entrusted to him safely, but to 
do so within a reasonable time ; and he is 
bound to account for their value such as it 
may be at the expiration of that time. 
Neither the acceptance of the goods, nor 
the subsequent disposal of them, by private 
sale, by the owner, will be a bar to the ac- 
tion. The ascertaining of the damage sus- 
tained by the owner, is a matter resting on 
the ordinary rules of evidence. Rathbone 
et al. v. Neal et al., 563. 


COMMUNITY. 


See HussBanp anp WIFE. 


COMPENSATION. 


1. Though a defendant have omitted to 
plead in compensation in an action against 
him a debt due to him by plaintiff, he may, 
on the ground that compensation takes place 
by mere operation of law, oppose the com- 
pensation to any attempt to execute the 
Judgment ; and this, though at the time of 
instituting the suit against him, or of exe- 
cuting it, the claim offered in compensation 
would otherwise be prescribed, provided ~ 
that the prescription had not been com- 
pleted at the time when the debt due by 
him was payable. Riddell v. Gormley, 
140. 

2. Where after a judgment has been 
rendered, but before it is signed, defendant 
purchases a judgment rendered against plain- 
tiff for a larger amount, and takes a rule 
on the latter to show cause why a new trial 
should not be granted, and why, in case of 
its refusal, the judgment should not be de- 
clared to be extinguished, the rule should 
be made absolute, and the judgment de- 
clared to be extinguished by compensation. . 
C. C. 2203. Per Curiam: Plaintiff would 
have been entitled to an injunction, and no 
reason has been suggested why affect should 
not be given to the plea of compensation on 
the trial ofthe rule, when the parties were 
before the court with their evidence. Pat- 
tison et al. v. Edmonston et al., 157. 

3. An amount due to a commissioner, 
appointed to liquidate 4 bank under the Sta- 
tute of 14 March, 1842, for arrears of sa- 
lary, will be extinguished by compensation, 
where the bank was a judgment creditor of 
the commissioner for an equal amount. 
Conrey v. Copland, 307. 


COMPROMISE. 


1. A transaction entered into on docu- 
ments which are subsequently discovered 
to be false, is null in toto. In such a case it 

















CONFLICT OF LAWS. 


is immaterial to enquire to what extent those 
false documents may have been the mov- 
ing or determining cause of the transaction. 
C. C. 3048. The Citizens’ Bank v. Den- 
nistoun et al., 44. 


CONFLICT OF LAWS. 
1. An action will lie in this State for 


damages done to the property of the plain- 
tiff by a steamer in another State, though 


by the laws of the latter the action would | 


be held to be local. Such an action under 
our laws, is a personal action. 
al. v. Barclay et al., 63. 

2. In an action in this State for damages 
for an offence or quasi-offence committed in 
another State, by the laws of which a jury 
might have allowed interest on the amount 
of damages assessed, the plaintiffs may 
recover interest from judicial demand on the 
estimation of the damage, where such in- 
terest is allowed as a part of the damages. 
Same case. 64. 

3. The law of the place where the par- 
ties intend, at the time of their marriage, 
to fix their domicil, when there is no mar- 
riage contract or one without any provision 
in this respect, and when that intention is 
unequivocally ascertained, and supported 
by a subsequent removal to the place con- 
templated, governs the rights resulting from 
the marriage. 

4. Where a marriage is contracted in a 


Holmes et | 
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it would be to strain the policy of our laws 
to an unreasonable extent to refuse to en- 
force it here, in a contest between the ex- 
ecutors of the first testator and the legatee 
under the will made in this State. Hay- 
den v. Nutt et ux., 65. 

7. Deeds of trust executed in the Com- 
mon Law States are regarded by the law 
of Louisiana, not as sales, but as mortgages. 
Tillman, Trustee, §c. v. Drake, 16. 


8. Where adeed was executed in another 
State, by which certain slaves were con- 
veyed in trust to secure the payment of a 
note payable to the creditor or bearer, the 
slaves remaining in the possession of the 
debtor, the trustee cannot, in case of the re- 
moval of the slaves to this State, enforce 
the execution of the trust, nor take posses- 
sion of the slaves, without proof of the 
debtor’s being in default by the non-pay- 
ment of the note. Without such proof the 
trustee would be responsible for any loss 
sustained by the debtor from a seizure of 
the slaves. Per Curiam: We must not be 
understood as recognizing the right of trus- 
tees to execute trusts created on slaves act- 
ually within this State, without the inter- 
| vention of judicial proceedings. Gaulden 
|v. McPhaul, 79. 
| 9. What constitutes title and what seizin, 

or, in the language of our law, the posses- 
| sion as owner of immovable property, must 
be determined by the law of the place 
| where it is situated, and that is the only 





State in which the husband was domiciled | law which can determine whether a cove- 
at the time, and there was no change of | nant of title and seizin has been broken or 
domicil, nor any absolute and clear inten- | not. 

tion to change it, before the receipt by the; 10. A covenant of warranty, in an act of 
husband of the property of the wife, the | sale executed here, of land in another State, 
law of the place of the marriage must con- | is a contract to be performed in that State, 





trol the rights of the wife. 

5. By the laws of Virginia and Missis- 
sippi, money and bank stock bequeathed to a 
woman subject to the condition of being re- 
turned to the estate of the testator, in case 
of her dying without issue, living at her 
death, will become the property of her hus- 
band by her marriage and the reduction of 
it into possession by the husband. His 
obligation to return the amount to the estate 
of the testator in case of the wife’s death 
without issue living at the time, cannot pre- 
vent his acquiring the ownership of her in- 
terest, which is personalty. 

6. Where money and bank-stock were 
bequeathed by one who resided and died in 
the State of Virginia, on the condition of its 
being returned to his estate in case of the 
death of the legatee without issue living at 
the time of her death, and the legatee re- 
moves to this State and dies here without 
issue bequeathing the whole of the property 
to a third person, the bequest made in Vir- 


| and what amounts to a fulfillment or breach 
|of it must be determined by its laws. 
Kling v. Sejour et ux., 128. 

11. Prescription is governed by ler fori. 
Young, State Commissioner, &c. v. Cross- 
grove, Administrator, 233; and Brown v. 
Stone, 235. 

12. An action on a promissory note, com- 
menced by attachment against a non-resi- 
dent maker, by whom the note was execu- 
ted in the State of A., where he resided, 
payable in the State of M., cannot be main- 
tained here after the time required to pre- 
scribe the note by our laws, on the ground 
of the claim not having been prescribed by 
the laws of M. Per Curiam: The maker 
having lived in A. at the time he became a 
party to the note, plaintiff could not have 
contemplated his bringing or keepimg him- 
self within the jurisdiction of M., and he 
cannot be considered as having done any 
act by which his creditor has been prevented 
from collecting his debt. Brown v. Sione, 





Zinia, being valid by the laws of that State, 235 


6 
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13. A marriage settlement, executed in 
another State, where the property was sit- 
uated and where the parties resided at 
the time, if valid by its laws, cannot be af- 
fected by the subsequent removal of the 
parties to this State. Young et al. v. 
Templeton et al., 254. 


CONSTITUTION. 


I. Of State, 1812. 


Art. 4, 8. 12, page 248 


Il. Of State, 1845. 


Art. 63, . - page 13, 83 
“« 70, . : ° ° - 248 
“ 71, . : : . 563 
“107, . : ° - 182, 344 

CONSIGNEE. 


See ManpDaTE. 


CONTINUANCE. 


See Pracrice. 


CONTRACTS. 


See OBLIGATIONS. 


CORPORATIONS. 


1. An assessment by a city corporation 
to contribute to the expense of paving, is 
not a tax. City of Lafayette v. The Male 
Orphan Asylum, 1. 

2. The powers vested in police juriés 
and other political corporations must be ex- 
ercised by ordinances general in their opera- 
tion. De Ben v. Gerard, 30. 

3. The power to relieve the indigent 
sick, especially in time of epidemic disease, 
and to provide for the poor who are unable 
to labor, is inherent in every municipal cor- 
poration. Vionet v. The First Municipal- 
ity, 42. 

4. Where judgment is rendered in favor 
of a municipal corporation in an action for 
the removal of buildings alleged to be on 
land reserved by law for public road, if the 
jury find that they are in a public place, 
and do not come under the provisions of 
art. 858 C. C., no damages can be allowed 
to the proprietor. 





CONSTITUTION.—CORPORATIONS. 





5. No silence or length of time can de- 
prive a corporation of its power over public 
places. [ts inaction may give an estate by 
sufferances, but nothing more. 

6. A question as to the breadth of land 
which a municipal corporation has a right 
to require for the construction of a road 
and levee is, within certain limits, an ad- 
ministrative question, to be left to the dis- 
cretion of the local authority. Mayor, §c. 
of Thibodeaur v. Maggioli, 73. 

7. Though it be conceded that an incor- 
porated company, not empowered by its 
charter to declare the forfeiture of the shares 
of stockholders who may be in default by 
the non-payment of enstallments due for 
the price of stock, cannot enact, through 
its board of directors, a by-law subjecting 
them to such a forfeiture, yet where, after 
the organization of such a company, a by- 
law is adopted at a meeting of the stock- 
holders, declaring that the failure to pay 
any installment due for stock shall operate 
a forfeiture, in favor of the company, of the 
shares on which such installments may be 
due and of all previous pay ments thereon, and 
the evidence shows that the by-law received 
the general acquiescence of the stockhold- 
ers, a stockholder, whose stock had been 
declared forfeited under the by-law, and 
who, though not at the meeting at which 
the by-law was adopted, is shown to have 
assented to it, and whose certificates of 
stock, signed by the president and secretary, 
and offered in evidence by himself, acknowl- 
edging the payment of the first installment, 
contain, at the bottom of each, a printed copy 
of the by-law, will not be allowed*to re- 
cover from the company, on the winding up 
of its business, the amount paid on his 
stock. Per Curiam: The acceptance of 
the certificates in the form in which they 
were delivered, was a tacit acquiescence in, 
and submission to, the by-law; and it be- 
came the law between the party by whom 
it was accepted and his fellow stockholders. 
No rule of law forbids the stockholders to 
form such a convention with each other ; 
it is not forbidden by the terms of the char- 
ter, and cannot be held to be against public 
policy; and, although the silence of the 
charter is a strong argument against the im- 
plication of such a power as an incident to 
the administration of the corporation, it is 
no reason for frustrating the wishes and 
agreement of the stockholders themselves. 
Regarding the question as one of contract, 
the stockholder whose shares have been for- 
feited, has no equitable claim for ,relief. 
Lesseps et ux. v. Architects’ Co. of New 
Orleans, 316. 

8. Where the right of parties who. re- 
present a corporation is not contested in the 
court below, it cannot be examined on ap- 
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peal. Playerv. Tarkington, Sheriff, et al. 
396. 

9. The power of removing certain muni- 
cipal officers for negligence or malfeasance, 
and ef declaring their offices vacant and or- 
dering a new election, conferred upon the 
City Council of Lafayette by sec. 11 of the 
stat. of 29 April, 1846, to be exercised “by 
a vote of two thirds of that body,” must be 
construed as meaning two thirds of that 
body as legally constituted by the presence 
of a quorum, and not two thirds of the 
whole number of members composing the 
council. Warnock v. City of Lafayette, 
419. 

10. Where a municipal corporation rati- 
fies the tortious acts of its agents, it will be 
liable therefor, although those acts were not 
done by the authority of the city govern- 
ment. 

11. The general rule in regard to the al- 
jowance of damages under our law is that 
established by art. 2294 C.C., by which 
the reparation must be equal to the injury. 
An exception is made to this rule by art. 
1928 C. C. in relation to damages resulting 
from offences, quasi-offences, and quasi-con- 
tracts, which declares that in such cases 
much discretion must be left to the judge 
or jury; but this discretion is not unlimited, 
and, in this respect, our jurisprudence dif- 
fers from that of England. McGary v. 
City of Lafayette, 440. 


COSTS. 


A party will not be liable for costs where 
she deposits in court the amount actually 
due by her; but where she contends that 
she is liable only for a sum less than the 
result of the litigation shows to have been 
due by her, she will be bound for the costs. 
Allan, Executriz, v. Wills et al., 97. 


COURTS. 
I. Supreme Court. 


1. The fact that a judge of the Supreme 
Court was absent from the bench at the 
time of the argument of a case, will not 
disqualify him from taking a part in its de- 
cision. Matter of N. O. Improvement & 
Banking Co., on rule, 478. 


Il. District Courts. 


2. The terms of the district court of New 
Orleans must be considered, for the pur- 
pose of appeal under the Statute of 22d 
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March, 1843, as monthly, although, in fact 
those courts sit continuously from Novem- 
ber to July. Cuddy et al. v. Belleville 
Iron Works. Co., 582. 


III. Courts generally. 


3. An injunction will not lie to restrain 
& municipal corporation from instituting 
suits before a justice of the peace, against 
a party for infractions of an ordinance of 
the municipality, where an appeal will lie 
from the decisions of the justice to the Su- 
preme Court. The jurisdiction of the jus- 
tice cannot cannot be thus interfered with. 
Devron v. First Municipality, 11. 


CRIMINAL LAW. 
I. Bail and Forfeited Bonds. 


1. Though there be no proof that a judg- 
ment, rendered against the principal and 
surety in a bond taken by one of the re- 
corders of the city of New Orleans for the 
appearance of the principal to answer a 
charge of assault and battery, was ever no- 
tified to the parties, it cannot be set aside, 
under the provisions of the stat. of 11 
March, 1837, after the lapse of ten days 
from the date of an offer made, with the 
assent of the principal, by the surety, in 
court, to surrender his principal, and of an 
application by the surety for the cancelling 
ot the mortgage resulting from the record- 
ing of the judgment in the mortgage office. 
State v. Farron et al., 275. 

2. Where a bond entered into by a pris- 
oner and his sureties, under the stat. 11 
March, 1837, s. 1, for the appearance of 
the principal at a term of court, does not 
describe the offence committed, nor that for 
which the party is bound to answer, the 
condition being mertly for his appearance 
at a term of court and remaining there un- 
til discharged, no judgment can be rendered 
against the parties to the bond. State v. 
Wooten, 515. 


“ 


II. Prosecution and Defence. 


3. Where, at the instance of the counsel 
for the accused, the judge, in his charge to 
the jury, states his opinion as to the credi- 
bility of a witness, and, on the return of the 
jury into court for further instructions, re- 
peats what he originally stated respecting 
the witness, the accused cannot object to 
it. The State v. Summers, 27. 

4. Section 3 of the statute of 6 March, 
1819. punishing any person “who shall in- 
veigle, steal, or carry away any slave, so 
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that the owner of such slave shall be de- 
prived of the use and benefit of such slave,” 
creates several offences, and a separate 
indictment for any one of them would be 
good ; but they may all be charged conjunc- 
tively in one count. When a statute 
enumerates several offences connected 
with the same transaction, or the intent ne- 
cessary to constitute such offences, disjunc- 
tively, they may all be alleged cumulatively 
in one count, and in that event must be 
charged with the indictment conjunctively. 

5. A nolle prosequi may be entered up- 
on one count of an indictment, and a judg- 
ment be claimed on the remaining counts, 
even after a general verdict. The State v. 
Banton, 31. 

6. Where a prisoner, on being brought 
to the bar, declares that he is ready for trial, 
and accepts the jurors summoned to pass 
upon the charges preferred against him, he 
cannot afterwards object that a copy of the 
indictment was not served upon him. Siate 
v. Hernandez, 379. 

7. Itis no objection to the validity of an 
indictment that several offences of the same 
nature, and upon which the same or a sim- 
ilar judgment may be given, are charged in 
. different counts. 

8. A count for larceny may be joined, in 
the same indictment, with one for receiving 
stolen goods. 

9. A nolle prosequi may be entered up- 
on one count of an indictment, and a judg- 
ment claimed on the remaining count, even 
after a general verdict. State v. Crosby et 
al., 434. 

10. A count for larceny may be joined, 
in the same indictment, with one for receiv- 
ing stolen goods. 

11. Though the different counts of an 
information be attached together by wafers, 
it is not necessary that each count should 
be signed by the prosecuting officer. 

12. The different ceunts of an informa- 
tion are sufficiently identified as one pro- 
ceeding, by being attached together by wa- 
fers. 

13. It is discretionary with the judge of 
the first instance to direct the acquittal of 
one of several prisoners on trial for larceny 
and receiving stolen goods, that he may tes- 
tify on the trial of the rest, if, in his opinion, 
the charge against him. be unsupported. 
The State v. McLane, 435. 

14. The description, in an information 
for larceny, of the party injured, as J. B. 
Kirkland, though his real name be Isaac 
B. Kirkland, is sufficient. 

15. Where there is but one count in an 
information for larceny, those parts which 
are defective by reason of the failure to 
aver the value, may be rejected as surplus- 
age, without affecting its validity; and the 
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conviction as to the remainder will be good, 
under a general verdict. 

16. Although, in general, it is necessary 
to use the precise technical expressions of 
the statute, in describing an offence, a varia- 
ance which does not alter the sense of a 
material part of the statute, will not'vitiate 
an information. As where a statute pun- 
ishes “the robbery or larceny of bank notes, 
obligations,” &c., an information charges 
the larceny of one note on the bank of 
Mobile,” “one note of the bank of Alabama,” 
‘‘of the goods and chattels,” &c.; the 
terms ** bank notes,” and ‘‘notes of a bank,” 
being, in common parlance, synonymous. 

17. It is sufficient in an information for 
larceny, under section 10 of the stat. of 4 
May, 1805, to aver that the notes which 
were the subject of the larceny, were the 
‘*goods and chattels” of the person entitled 
to them ; it is not necessary that it should 
be stated that they were his ‘‘property.” 
The word ‘‘chattels,” used in such a case, 
signifies property and ownership. State v. 
Vanderlip, 444. 


Ill. Jury and Verdict. 


18. A verdict will not be set aside, on the 
ground that the jury, while deliberating, 
conversed with a deputy sheriff who sat at 
the same table with them at supper, where 
they were kept together during the ad- 
journment of the court, and the conversa- 
tion does not relate to the trial, and could 
not have produced any effect on their de- 
cision. Where jurors have not been per- 
mitted to separate, their verdict will ‘not be 
set aside unless the tendency of the irregu- 
larity complained of has been to influence 
their deliberations. The mere presence of 
an officer could have no influence on them, 

19. A jury, kept together during the ad- 
journment of the court, are entitled to ne- 
cessary refreshments, if furnished at their 
own expense. 

20. A prisoner is entitled to the assis- 
tance of his counsel in exercising his right 
of challenge. A verdict cannot be sustained 
where this right is refused. The State 
v. Summers, 26. 

21. It is only in capital cases that juries 
are not permitted to separate after having 
been sworn. In cases not capital, it is dis- 
cretionary with the judge, until his charge 
has been delivered, to permit the jury to 
separate. State v. Crosby et al., 434. 


IV. Appeal. 


22. No appeal will lie from a judgment, 
sentencing one prosecuted under the stat. 





2d of April, 1832, for selling intoxicating 





CRIMINAL LAW, IV. V. 


liquors to a slave without the consent of his 
master, to forfeit any license held by him, 
and to be forever deprived of the right of 
holding such a license in future, and con- 
demning him to pay a fine of three hundred 
dollars and the costs of prosecution, or to 
remain in jail until such fine and costs, and 
jail fees are paid, for aterm not exceeding 
six months. Per Cur: The fine is not suf- 
ficient to give jurisdiction; the forfeiture 
gives no jurisdiction of itself, nor can it aid 
the deficiency of the fine in that respect; 
and the costs, being matters of course, can 
have no such effect. State v. Monasterio, 
380. 

23. The jurisdiction of the Supreme Court 
being limited by the constitution, in crimi- 
nal cases, to questions of law alone, no ap- 
peal will lie from an order of the judge of 
the first instance, overruling an application 
for a new trial made on the ground of new- 
ly discovered evidence, where the applica- 
tion was refused by the judge because he 
did not believe the affidavit of the prisoner. 
Per Curiam: We cannot review, in crimi- 
nal cases, the acts of a judge of the first 
instance, resting in his discretion. There 
is nothing in the stat. of 1846, providing for 
the mode of bringing criminal cases before 
this court, which affects the question un- 
der consideration. It depends upon the 
constitution alone. State v. Hunt, 438. 

24. To enable an appellate court to de- 
termine whether a decision, of the judge 
of the first instance be within the legal dis- 
cretion vested in him, all the facts material 
to the decision must appear from the bill of 
exceptions. State v. Brown, 505. 


V. Of Criminal Law generally. 


25. Decision in State v. Dick, ante p. 
182, as to the liability of a slave to be pun- 
ished for murder, in ‘killing another slave, 
affirmed. 

26. After conviction it is useless to en- 
quire by what authority the accused was 
arrested. 

27. The provision of section 13 of the 
stat. of 1 June, 1846, directing that an affi- 
davit be made before the arrest of a slave, 
is intended for the protection of his owner, 
who cannot be required to surrender his 
slave until facts shall have been sworn to 
authorizing a prosecution. The neglect of 
the master to insist on this right, is not an 
irregularity of which the slave can com- 
plain. 

28. The statute imposing on the district 
attorneys the duty of prosecuting slaves ac- 
cused of capital crimes, does not render 
their presence necessary to the validity of 
such proceedings. All the courts of the 


| justices of the peace. 
| one is sufficient. 
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State are empowered to appoint counsel to 
prosecute on behalf of the State, in the 
event of the absence of the district attorney. 
Stat. of 28 January, 1817, s. 20. 

29. An objection that a second justice 
of the peace was not present to aid in se- 
lecting the ten owners of slaves for the trial 
of a slave under the stat. of 1 June, 1846, 
must be made before the persons selected 
are sworn. If they are permitted to be 
sworn, without objection, it will be a waiver 
of the irregularity. 

30. Where one accused of a crime is 
prosecuted as a slave, and he submit toa 
trial without objection, the fact of his being 
a slave will be considered so far admitted 
as to exempt the State from proving the 
slavery. 

31. The Stat. of 1 June, 1846, provid- 
ing for the trial of slaves, does not require 
that the sentence should be signed by both 
The signature of 
State v. Jerry, 190. 

32. The exculpatory oath authorized by 
sec. 17 of the stat. of 7 June, 1806, to be 
taken by a party prosecuted under that 
statute for the cruel treatment of a slave, 
in the absence of any witness, is not con- 
clusive of the innocence of the accused, but 
must be received and weighed as other evi- 
dence, and may be rebutted. T'he State v. 
Morris, 177. 


33. Where, after the evidence had been 
concluded in a prosecution for murder, the 
attorney for the State states to the judge, 
out of the hearing of the jury, that no case 
had been made out against the prisoner, 
but makes no offer to discontinue and the 
court, taking a different view of the evidence, 
communicates the opinion of the prosecu- 
ting attorney to the jury, ti court cannot 
be required to charge the jury that they 
were bound to acquit the prisoner in conse- 
quence of a virtual abandonment of the 
prosecution. The jury should be charged 
that, they were not bound by the opinion of 
the prosecuting officer, but were bound to 
examine the case and decide according to 
their oaths. Per Curiam: Without a propo- 
sition on the part of the State, assented to 
by the prisoner, the issue had necessarily 
to be submitted to the jury; and, when 
thus submitted, they, and not the prosecu- 
ting officer, were the judges of the guilt or 
innocence of the accused. 

34. The opinions of medical men, exam- 
ined as witnesses in a prosecution for mur- 
der, as to the cause of the death, are not 
conclusive upon the jury. Their testimony 
must be weighed by the jury, as other evi- 
dence. State v. Bailey, 376. 

35. The stat. of 8th March, 1841, pro- 
viding that “in all criminal prosecutions in 
the Criminal Court of the First District, for 
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crimes and offences punishable by not more | lying at the time of the first and second 
than two years hard labor, the proceedings | sales, the first purchaser can only recover 
may be by information,” was not repealed | as damages the expense of transporting the 
by the abolition of that court, and the sub- | coal from the place at which it was sold to 
” stitution of other district courts by the con- | the place at which it was to have been de- 
stitution of 1845; and the stat. of 30th of | livered to him, and the value of the risk in- 
April, 1846, organizing the district courts | curred in its trahsportation. Marchesseau 





in the parish of Orleans, having directed 
(sec. 6) that all informations shall be filed 
in the 
tion being necessarily understood as relating 
to all such informations as were authorized 
by the laws then in force, of which the act 
of 1841 was one, that act must be consid- 
ered as extended to the First District Court. 
The State v. McLane, 435. 


CURATOR. 


See Successions. 


CURATOR AD HOC. 


See ABSENTEE. 


DAMAGES. 
I. Ex Contraciu. 


1. Where the term of payment of the 
price of land is uncertain and dependent 
upon the will and acts of the vendor, the 
debtor is not in default until notice is given 
him of the expiration of the term; and in- 
terest ex mora can only be recovered from 
the date of such notice. Henderson et al. 
v. Blanchard, 23. 

2. To entitle a purchaser of a boat load 
of coal to re damages of his vendor for 
a breach of contract, where it is shown 
that the latterhad subsequently sold and de- 
livered the coal to a third person for imme- 
diate use, proof of tender of the price is 
not. required; such a tender would have 
been a vain thing. 

3. In actions for damages for breaches of 
contract, the market value at the time of the 
breach, where there is a market value, is 
the measure of damages; the party being 
entitled to recover advances made and ex- 
penses incurred by him under, or of ac- 
count of, the contract, and, in certain cases, 
interest, 

4. In an action for the breach of a con- 
tract of salefor a cargo of coal, sold for a 
certain price, to be delivered to the pur- 
chaser at a certain place, at the expense 
and risk of the vendor, but resold the next 
day by the vendor to a third person for the 
same price, which was shown to have been 
the market price, the latter agreeing to 
take the cargo at the place at which it was 


irst District Court, and this direc- | 


|v. Chaffee, 24. 

| 5. Interest ex mora is, in all cases, the 
| measure of damages. Succession of Mann, 
29. 

| 6. Where one, who had sold a tract of 
| land in another State, with a warranty of 
| title, by an act regularly recorded accord- 
| ing to the laws of that State, acting under 
| the impression that the sale did not convey 
| the legal title, and with a view to defraud 
| his vendee, sells the same land to a third 
person, who takes possession of it; but, by 
the lex ret site, the original vendee could 
not have seen evicted in an action by such 
third person, and. his intrusion on the land, 
being a trespass which the original vendee 
might have prevented, giving him no claim 
against his vendor under his warranty, and 
there being no evidence of any damage to 
the first vendee by the acts of his vendor 
to which any definite value could be fixed, 
the first vendee cannot recover against his 
vendor either the value of the land, or dama- 
ges for involving him in litigation by his 
fraud. Layton et al. v. Chalon et uz., 318. 


ll. Ex Delicto. 


7. In cases unattended with any of those 
circumstances which give rise to aggravated 
damages, the direct and immediate, or the 
natural and proximate, consequences of an 
act are alone to be considered, in ascertain- 
ing the responsibility for the commission of 
an act unauthorized by law. C. C. 1928, s. 

» 2294, 2304. Gaulden v. McPhaul, 79. 

8. Where a slave found on leased premi- 
ses is illegally taken by the landlord under 
a writ of provisional seizure, and he dies of 
a disease contracted during his imprison- 
ment under the seizure, the plaintiff will be 
responsible for his value. C. P. 295. C. 
C. 2291, 2294. Cor v. Myers, 144. 

9. No action can be maintained against a 
party for aiding a debtor in removing beyond 
the limits of the State slaves subject to a 
judicial mortgage in favor of plaintiff, where 
the evidence shows that the debtor posses- 
sed no other property, and that prior mort- 
gages recorded against the debtor exceed 
the value of the slaves. Per Curiam: The 
plaintiff has sustained no injury, and can 
have no action; or if it be conceded that 
the plaintiff’s jus in re, resulting from the 
general mortgage, is sufficient to authorize 





the action, the damages must be merely 
nominal. Kemp, Tutriz, v. Nichols, 174. 














DAMAGES, II.—DOMICIL. 


10. Where a raft of logs is accidentally 
stranded upon the land of another, and the 
proprietor of the land, though notified of| 
the intention of the owner of the raft not 
to abandon it, cuts up the logs into fire- 


wood and sells them for a price exceeding, | 


after deducting the cost of cutting them up, 
the value of the logs in their original con- 
dition, being a possessor in bad faith, and | 
having thus put it out of his power to re- 
store the thing in its enhanced condition up- | 
on being compensated for his labor, he will | 
be responsible for the enhanced value of | 
the timber when cut up for firewood, after 
deducting the cost of cutting it up. Such 
a possessor cannot be permitted to profit by 
his own wrong. C. C. 517, 518, 524, 2292. 
Per Curiam: As the plaintiff has asked for 
an affirmance of the judgment, which al- 
lowed him the value of the wood in the 
form of firewood, after deducting the cost 
of converting the logs into that form, it is 
unnecessary to decide whether a possessor 
in bad faith, under such circumstances, is 
entitled to compensation for the labor of con- 
verting the wood into a more valuable form, 
which is, at best, questionable. Eastman | 
v. Harris, 193. 

11. In an action for damages for the de- 
struction of plaintiff’s carriage, caused by 
the neglect and imprudence of the driver 
of an omnibus alleged to belong to defend- 
ants, the latter may, under the general is- 
sue, offer proof that the omnibus had been 
leased by them to a third person at the 
time of the accident. The liability of de- 
fendants depending, not upon the owner- 
ship of the omnibus, but on the fact that 
the damage was done by their servant, it 
is no objection to such evidence that it is in- 
consistent with the denial of ownership of 
the omnibus in their plea of general denial. 
Hartv. N. O. § Carrollton Rai! Road Co., 
261. 

12. Interest may be allowed by way of 
damages. Landreaur v. Marsoudet, 334. 

13. In an action for damages for an illegal 
arrest, if no probable cause be shown for 
the arrest, malice on the part of the person 
at whose instance it was made will be pre- 
sumed. York v. Chilton, 377. 


DEPOSIT. 
A depositary who sells the deposit com- 


mits a theft. McGregor et al. v. Ball, 
289. 


DECISIONS AFFIRMED. 
Hewitt v. Waterman, 3 An. 716, p. 16 
O'Reilly v. McLeod, 2 An. 146, 21 
Plique v. Bellomé, 2 An. 293, 28 





“ 





607 

| McDonogh v. Derbigny, 2 An. 956, 28 
Ducournau v. Levistones, 2 An. 245, 30 
Do. Do., Do., 279 
| Hynson v. Meuillon, 2 An. 798, 41 
| State v. Hebert, 10 Rob. 71, 59 
State v. Hooper, 3 An. 598, 59 

| Allen v. Wills, 4An. 97, 121 
| Jure v. First Municipty., 2 An.321, 147 
McDonogh v. Dutillet, 3 An. 360, 176 
| State v. Dick, 4 An. 182, 190 
| Stanton v. Parker, 2 Rob.550, 236 
Union Bank v. Jones, : 4 An. 220, 236 
|Stanbrough v. McCall, 4 An. 324, 327 
First Munip’ty. v. Devron, 4 An. 278, 335 
Patton v. Philadelphia, 1 An, 98, 347 
Richardson v. Leavitt, 1An. 430, 351 
Youngblood v. Dodd, 2An.187, 374 
Succession of Mylne, 1Rob.400, 386 
Knight v. Lauve, 3 An. 64, 388 
McAlpin v. Lauve, 2An.1015, 388 

| Harrod v. Woodruff, 3 Rob.335, 388 
| Suc’sion of Fitzwilliams, 3 An. 489, 389 
Johnson v. Pilster, 4Rob. 71, 411 
Pontalba v. Copland, 3 An. 56, 421 
State v. McLane, 4 An. 435, 437 
State v. Hunt, 4 An. 438, 441 
State v. George, 8 Rob. 535, 505 
| Hollon v. Sapp, 4An.519, 541 
| Gardere v. Murray, 5 M., N.S.,244, 558 
Prewitt v. Carmichael, 2 An.943, 562 
McCarty’s Succession, 3 An. 517, 579 

DECISIONS OVER-RULED. 
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DEFAULT. 


See DamacEs. 


DELIVERY. 


See Sa.e. 


DOMICIL. 


1. A planter who removes with his fa- 
mily to a village in an adjoining parish, for 
the purpose of having his children instructed 
at a school in the village, and occupies a 
house there, but who continues to perform 
the duties of a citizen of the parish in which 
his plantation is situated, and manifests, by 
continuous acts, his intention to retain his 
domicil there, cannot be sued in the parish 
to which he had removed with his family, 
for a merely temporary purpose. McGehee 
v. Brown, 186. 

2. The domicil of a person is in the pa- 
rish in which he has his habitual residence. 
C. C. 42. 
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3. The expression, “if a defendant re- | State in which he resided, the effect of such 
side alternately in different parishes,” in art. | testament upon slaves and moveables in his 
166 C. P. does not mean the passing of a | possession in this State at the time of his 
certain portion of the day in one parish, and | death, must depend upon the jurisprudence 
the residue in another, but the dwelling | of the State in which the testament was ex- 
certain portions of the time in one parish |ecuted. Succession of Wells, 522. 
and certain portions in another, as in the | 
case of winter and summer residences in | 
different parishes. Hill et al. v. Spangen- | 
berg, 353. 

4. One who has acquired a domicil in | 
the State cannot escape a constructive per- | 
sonal citation, and the personal jurisdiction | 
of the court of that domicil, but by the ac- 
quisition of a domicil in some other parish | 


DOTAL PROPERTY. 


See Hussanp AND WIFE. 


ERROR. 


of the State, or by an actual removal from | 


the State. Favrot v. Delle Piane, 584. 


DONATIONS. 


I. Donations generally. 


1. A donation inier vivos, with a reser- 


vation of the usufruct to the donor, being 
in violation of a prohibitory law (C. C. 1520), 
is null, and cannot be protected by the pre- 
scription of one year. Dawson et al. v. 
Holbert, Tutrizx, et al., 36. 

2. The action of forced heirs, in which 
the sale from a parent to his children is at- 
tacked as containing a disguised donation, 
is not derived from the ancestor, but from 
the law. So far as their ligitime is con- 
cerned they are not heirs; but creditors. 
Rachal et al. v. Rachal et al., 500. 

3. A donation of slaves and their increase, 
for the sole use and benefit of the donee, 
during her natural life, and at her death to 
the heirs of her body for ever; but, in the 
event of her dying without issue of her 
body and of her husband’s surviving her, 
the husband to enjoy during his natural 
life all. the use and benefit arising from the 
labor of the slaves and their increase, and, 
at his death, the slaves and their increase, 
to revert to the heirs of the body of the 
donor, and to be theirs for ever, creates a 
substitution, and is void. 

4. The facts alleged in an application for 
a new trial on the ground of the discovery 
of new and material evidence since the trial, 
must be supported by an affidavit. C. P. 
561. 

5. An intervention will not be allowed, 
where its reception must retard the deci- 
sion of the principal action. Colvin v. ‘Nel- 
son, 544. 


Il. Mortis Causa. 


6. Where a resident of another State, 
who dies here without having acquired a 
domicil, leaves a testament executed in the 


See OBLIGATIONS. 


EVICTION. 


! a 

i\See Sate, Warranty 1N Case oF Evic- 
TION. 
] 


EVIDENCE. 
I, Admissibility under the Pleadings. 


1. Where in a petition to enjoin a sale, 
specific objections are made to the manner 
| of advertising it, evidence will be inadmis- 
sible to establish other irregularities. The 
| proof should be confined to the objections 
ee Dorsey v. Hills, 107. 
| 





II. Competency of Witness. 


2. The surety in a tutor’s bond, cannot 
be released, for the purpose of testifying in 
favor of the tutor in an action against the 
latter to compel him to account, though other 
and sufficient security be offered by the 
tutor. Moore et al. v. Thibodeauz, 74. 

3. Parol evidence is inadmissible, in the 
absence of any allegations of fraud, to con- 
tradict or alter a written act of sale. Wil- 
son Vv. Phillips, 158. 

4. In an action on a note signed by A.., 
by which he promises to pay a certain sum, 
he appearing on the face of the note to be 
the only party liable for its amount, instituted 
against A. and another alleged to be part 
owner of a steamer for the price of which 
the note was given, A. cannot be sworn as 
a witness, at the instance of the plaintiff, 
to establish the liability of his co-defendant 
as a partner with him. He is incompetent 
on account of interest. Ellis et al. v. 
Lauve et al., 245. 

5. The testimony of witnesses is ad- 
missible to prove that a person, alleged to 
be the mother of a child, presented the child 
to the priest for baptism, and declared her- 
self to be its mother, though the’ certificates 
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EVIDENCE, 


of birth and baptism of the child had been 
previously offered in evidence, by the same 
party, to prove the samefacts. Jobert et al. 
v. Pilot, Executor, §c., 305. 

6. A member of the bar of a State in 
which the common law prevails may be ex- 
amined as a witness, to prove whether a 
party, under the circumstances of his case, 
could recover in any action in that State. 
Layton et al. v. Chalon et ux., 318. 

7. An agent is a competent witness 
against his principal, in regard to the busi- 
ness of his agency. Forman et al. v. 
Walker, 409. 

8. The fact that a witness is a son-in-law 
of the party by whom he was offered, is an 
objection to his credibility, but not to his 
admissibility. Rachal et al. v. Rachal et 
al., 500. 

9. The evidence of anattorney, in whose 
hands a note had been placed for collection, 
is admissible, for the purpose of preventing 
a double credit for the same payment, to 
prove that a credit endorsed on the note was 
written by himself, and that it was intended 
to be for the proceeds of certain property 
of the maker, which had been sold to make 
@ payment on account, although the matter 
was not within his personal knowledge. 
Per Cur: The evidence does not contra- 
dict nor vary the written credit, but merely 
goes to show its origin and the motive of 
the party doing the act. The information 
of the attorney was secondary, and proba- 
bly derived from his client; but to reject 
his statement on the ground of hearsay, 
would be a misapplication of the rule. 
Sanders v. Huey, 518. 

10. An agent is a competent witness for 
his principal; his relation to the latter be- 
ing merely a matter to be considered in es- 
timating his credibility. 

11. Whether a conviction and sentence 
for felony in another State of the Union 
will, or will not render a witness incompe- 
tent in the courts of this State, it is clear 
that any such disability will be removed by 
a pardou, where the disability was not an- 
nexed to the conviction of the crime by the 
express words ofa Statute. Klein v. Dink- 
grave, 540. 

12. Where a witness, incompetent on 

of interest, is admitted without 

, and testifies in favor of that inte- 

his interest in the event of the suit 

only affect his credibility. White v. 
McDowell and Husband, 543. 


Ill. Judicial Records and other official 
Instruments. 


13. In an action for freedom a judgment 
rendered in a similar suit by a brother of 
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plaintiff, against the same defendants, estab- 
lishing his freedom, on proof that bis mother 
and grandmother were free long before the 
birth either of plaintiff or his brother, is not 
admissible in evidence. The judgment has 
not the force of res judicata as to the plain- 
tiff, who was no party to it. The autho- 
rity of the thing adjudged takes place only 
with respect to what was the object of the 
judgment, which was the freedom of the 
brother. 

14. A judgment admitted to prove rem 
ipsam, establishes nothing more than that 
such a judgment was rendered. Louis et 
al. v. Ricard et al., 87. 

15. A judgment against the original 
debtor is prima facie evidence of the debt, 
against the holder of property sued in a 
revocatory action to set aside a sale of the 
property on the ground of simulation. The 
holder may controvert it by all legal means, 
but the burthen of proof ison him. C.C, 
1967, 1971. For v. For et al., 135. 

16. A judgment obtained against a natu- 
ral tutrix, ascertaining the amount due by 
her to her minor children, is not evidence — 
against the defendant in an action to enforce 
the tacit mortgage of the minors against 
their tutrix on property in the hands of an 
assignee of one, who acquired by purchase 
gt a judicial sale of the effects of the com- 
munity formerly existing between the mo- 
ther and the father of the minors, made 
before the date of the judgment. Gales 
v. Christy, Assignee, 293. 

17. The authority of the thing adjudged 
is merely an exception, which the party 
who wishes to avail himself of it must op- 
pose, in the manner and at the time pres- 
cribed by law. Unless the exception be 
thus opposed, the party will be presumed 
to have renounced the advantage resulting 
from it. 

18. A judgment, rendered in another 
State, against one who had previously made 
a cessio bonorum here, though binding on 
him personally, is not conclusive against the 
other creditors, nor against the fund to be 
distributed here. West v. His Creditors, 
447. 

19. In an action here on a judgment ob- 
tained in another State. the testimony of a 
witness on the part of the plaintiff to show 
that the’ person in whose favor the foreign 
judgment was rendered was the mere agent 
of the party in whose name the action on 
it was commenced in this State, cannot be 
excluded on the grounds that such proof 
could only be made contradictorily with the 
person in whose favor the judgment was ob- 
tained, and that the transcript of the foreign 
proceedings, introduced by the plaintiff, 
could not be contradicted by téstimonial 
proof. The testimony does not contradict 
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* the record, but shows a matter not apparent 
on it and not inconsistent with it; nor — 
necessary to make the plaintiff in the fo- 
reign proceedings a party, in order to estab- 


lish that the m who sues here is the 
real owner of the judgment. 

20. In an action in this State on a judg- 
ment obtained in another State, the foreign 
judgment, in the absence of any evidence 
impeaching the judgment, must be consi- 
dered conclusive of matters properly inves- 

in the original action, as of the right 
the plaintiff to sue, &c. Lewis v. Wil- 
der, 574. 


, 


IV. Of Parties. 


21. Where a party interrogated on facts 
and articles in relation to a verbal contract 
to transfer real estate, denies the contract, 
her answer cannot be contradicted by parol 
evidence ; nor is parol evidence admissible 
to prove such a contract, in an action to re- 
cover damages for a breach of it. Marion- 
neaur v. Edwards, 103. 

22. The effect of the answers of a gar- 
nishee is to throw the burthen of disprov- 
ing them on the other party. Commis- 
sioners of Exchange Bank v. Yorke et al., 
138. 

23. As against himself and those he re- 
presents, a man’s actions and representa- 
tions will be presumed to correspond with 
the truth. They are in all cases evidence 
of the fact; and where a party has induced 
another to act on the faith of such repre- 
sentations, and where he cannot show the 
contrary without a breach of good faith and 
common honesty, such representations are 
usually absolutely conclusive. Yales v. 
Christy, Assignee, 293. 

24. A party to an action, to whom an in- 
terrogatory is propounded by his adversary, 
may state in his answer any matter perti- 
nent to the issue, and clearly connected 
with the facts which his adversary is seek- 
ing to establish. The answer may be qua- 
lified by the statement of facts which would 
prevent the consequences of an absolute 
and alified answer. Amonett, Execu- 
tor, v. Fisk, 342. 

_.25. Where interrogatories are propounded 
to a plaintiff, in answer to one of which he 
states that defendant is indebted to him in 
the amount sued for in an action against 
him as drawer of a bill of exchange, it will 

‘be u to make any further proof 


of his claim until the answer is rebutted by 
sufficient evidence. 
et al., 349. 

26. A party to a suit is competent to 


Conrey v. Harrison 
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duction of secondary evidence to establish 
its contents. Pratt v. Wafer'et al., 542. 

27. A party will not be permitted to deny 
what he has solemnly acknowledged in a 
judicial proceeding. 

28. One who opposed the seizure of 
slaves under a judgment, on the ground that 
they belonged to him, and whose title was, 
on the trial of the opposition, adjudged to 
be simulated and fraudulent, having pur- 
chased, pending the opposition, a judgment 
against his pretended vendor, opposed a sub- 
sequent seizure of the same slaves under 
the judgment under which they were first , 
seized, claiming to be paid out of the pro- 
ceeds of their sale in preference to the plain- 
tiffs. Held: That he must be concluded 
by his previous claim to the ownership of 
the slaves on which he now pretends to hold 
a mortgage. If his claims to the owner- 
ship were true, the judicial mortgage would 
been extinguished by confusion. C. C. 
3374. Gridley et al. v. Conner, 416. 

29. A mother, co-defendant with her 
son, may be interrogated on facts and ar- 
ticles; but her answers are not evidence 
against the son. They can only affect the 
party by whom they were made. Rachal 
et al. v. Rachal et al., 500. 

30. Where a party to an action resides 
out of the parish in which the court is held, 
his adversary cannot compel him to bring 
his commercial books into court; but he 
may be ordered to produce, under oath, a 
sworn copy of a particular account. It is 
not necessary that interrogatories should 
be propounded to the party to whom the 
copy is required. Interrogatories may be 
propounded, and the party required to an- 
nex to his answers copies of the accounts; 
but this is not the only mode of getting at 
the contents of an advorsary’s books. Lu- 
deling v. Frellsen, 534. 

31. A statement made by a party to an 
action is inadmissible in evidence, though 
offered to be proved by the answer of a 
witness, introduced by the opposite party, 
to a question propounded on his cross- 
examination, where the statement has no 
necessary or pertinent connection with any 
fact sworn to by the witness, and its admis- 
sion was excepted to intime. Dickson v. 
Grissom, 538. . 


V. Of Evidence generally. 


32. Where a party to a written instru- 
ment acknowledges thereiti that certain 
machinery had been furnished by the other 
party, but the acknowledment does not enu- 
merate the articles, parol evidence is ad- 





prove the loss of a paper on which his claim 
may depend, so as to authorize the intro- 


missible to prove what articles were fur- 
nished. Such evidence is merely explana- 











tory of the acknowledgment ; and goes nei- 
ther against nor beyond it. Larue v. 
Hampton, 53 ‘ 

33. Though the defendant in an action 
on a lost note allege, under oath, that the 
note was a forgery, the testimony of wit- 
nesses will be admissible to prove a pre- 
sentment of the note and her acknowledg- 
ment of its genuineness. In such a case, 
plaintiff will not be restricted to proof by 
witnesses who saw the defendant sign the 
act, or who know it to be her signature be- 
cause they have frequently seen her write 
and sign her name, or by experts or com- 
parison of writing. Article 325 C. P. is an 
exception tothe general rule of evidence, and 
must not be extended beyond those ordinary 
cases to which it clearly applies. Segond, 
Agent, v. Roach, 54. 

34. Though the date of an ordinary writ- 
ten obligation to pay money is evidence of 
the date of the origin of the debt, the rule 
does not apply to bank notes. 

35. Where the note of a bank is re-issued 
in the course of. its daily business, the ob- 
ligation of the bank is fixed by the re-issu- 
ing of the note; the date on its face is of 
no moment. Hepburn et al. v. Commis- 
sioners of Exchange Bank et al., 88. 

86. To confirm an act not binding ona 
party a formal instrument is not indispens- 
able. Its voluntary execution involves a 
renunciation of the exceptions which might 
have been opposed fo it. 

37. A partial execution demonstrates, as 
well as an entire execution, the wish to 
confirm a defective act. It is a tacit ap- 
proval. Cobb et al. v. Parham et al., 148. 

38. A-memorandum in writing, though 
signed on Sunday, is admissible in evidence 
to prove a contract made on another day. 
McCalop v. Hereford, 185. 

39. Hearsay evidence, admitted without 
exception, cannot be objected to afterwards. 
Eastman v. Harris, 193. 

40. To make an account a stated account, 
it is not nec that it should be signed 
by the parties. It is enough if it have been 
examined and accepted by both, and such 
acceptance may be inferred from cireum- 
stances. Hence, an account rendered will 
be deemed to be an account stated from the 
presumed approbation or acquiescence of 
the parties, unless objected to within a rea- 
sonable time. What is reasonable time 
must be determined with reference to the 
relations of the parties, or the usual course 
of business of the particular class of per- 
sons concerned. Freeman, Syndic, v. 
Howell, Administrator, 196. 

41. There can be no ratification where 
there is no title. 


EVIDENCE, V. 
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fice, authenticate a sale made by him when 
in office. 

43. Parol evidence is inadmissible to.prove 
a title to real estate. 

44. Parol evidence, inadmissible to prove 
a title to real estate, cannot be received to 
prove the nature of the possession of a 
party, in order to establish that, as a pos- 
sessor in good faith, he was not liable for 
rent, and entitled to recover the value of 
his improvements. Where questions of 
title arise in actions for damages the proof 
required is the same as in petitory actions. 
Bradford v. Cook, Tutor, 229. 

45. A certificate of the auditor of public 
accounts that, ‘‘ upon examining the tax-roll 
for the parish of T’. for the year , there 
appeared to be assessed thereon, in the 
name and as the property of A. H., five 
bundred acres of land,” is inadmissible in 
evidence ; though proof had been previously 
made that the original tax-roll, which was 
required by law to be deposited in the office 
of the parish judge, could not be found 
there. The certificate disclosing the exist- 
ence of a copy of the tax-roll in the posses- 
sion of the auditor, an extract from that 
copy, properly certified, is alone admissible. 
46. The certificate of a mere matter of 
fact by a public officer is inadmissible. If 
he was bound to record the fact, a copy of 
the record, duly authenticated, is the pro- 
per evidence. As to matters which he was 
not bound to record, his certificate is merely 
the statement of a private person, and there- 
fore inadmissible. Hughey et al. v. Bar- 
row, 248. 

47. Although acts under private signa- 
ture do not of themselves prove the date of 
their execution against third persons, their 
date may be established by other evidence 
besides the actual proof of the time of their 
execution. Any circumstances which ren- 
ders the ante-dating of the act impossible 
will give effect to its date. McGill v. 
McGill, 262. 

48. A commission directed to E. R. 
Clyde, but executed and returned by Ro- 
bert J. Clyde, as commissioner, will be ad- 
admissible, where the attorney by whom 
the commission was taken out makes oath 
that he is well acquainted with Robert J. 
Clyde, that he was the person intended to 
be made the commissioner, that he caused 
he name of E. R. Clyde to be inserted in 
the commissién by mistake, and that there 
is no other person of the name of Clyde in 
the town te which the commission was di- 
rected. F 

49. The designation of a commissioner 
to take tesfimony by the initials only of his 
first and second names, though his sirname 
be in full, is irregular; and should be ob- 








‘42. One who had been a probate judge 
cannot, after he has ceased to hold the of- 





jected to by the opposite party before add- 








































































































































































































































































































partition 


ing his cross-interrogatoriers. Frierson v. 
Trwin, 277. 
50. Witnesses cannot be examined as to 


matters of law, which it is the exclusive 
province of the court to determine. Ze- 


51. Where the testimony as to a judicial 


_ sale is conflicting, it will be insufficient to 


the legal presumption that the she- 


riff did his duty. Bacchus v. Moreau, 313. 


52. No objection to evidence will be con- 
sidered on appeal, unless specified, and re- 
served, in a bill of exceptions. No notice 
will be taken of any agreement, alleged by 
the counsel of one party to have been made 
with the other party, that the evidence was 
received subject to all legal exceptions. 
Succession of Prevost, 347. 

53. The production of papers in the pos- 
session of ‘the opposite party may be re- 
quired, even after the trial has commenced, 
where the party then discovers, for the first 
time, that his interests require them ; aliter, 
where their importance must have been 
known to the party before the trial. P!ymp- 
ton v. Preston, 360. 

54. Parol evidence is admissible to show 
the nature and extent of premises leased 
by an act sous seing privé, when, from the 

ite language of the written instru- 
ment, it is necessary, to ascertain the inten- 
tion of the parties. 

55. Where the intention of the parties 
is doubtful, the manner in which a contract 
has been executed by one with the assent 
of the other, will determine the construc- 
tion to be put upon it. 

56. Antecedent conversations respecting 
a contract which the parties subsequently 
embody in a written instrument, are inad- 


‘missible, where frand is not charged. 


D’ Aquin v. Barbour, 441. 

57. Objections to evidence, though made 
in the lower court, will not be noticed on 
appeal, unless brought before the court by 
a bill of exceptions. West v. His Credi- 
tors, 447. 

28. Where a party relieson a verbal 
sale of lands, alle to have been made 
while the laws of Spain were in force, it is 
incumbent on him to show that the sale was 
made at atime when such transfers were 
authorized by law, Badon et al.v. Ba- 
han, 467. 

59. Simulation in written acts, when al- 
leged by third persons or forced heirs, may 
be proved by parol. Rachal et al. v. Ra- 

ul et al., 500. 


60. A copy of a writing not authentica- 
ted by the proper officer is inadmissible, 
not being the best evidence in the power of 


the offering it. 
SE Wises the whnseere to on ect of 
seing privé, containing dona- 


EVIDENCE, V. 


tions to the children of the party by whom 
it was made, are dead, and their signatures 
are proved, no objection can be made to the 
admissibility of the act in evidence, on the 
ground that it was not authentic. Rachal 
et al. v. Rachal et al., 500. 

62. It being material, in the interest of 
justice, that the motives and prejudices, as 
well as the means of knowledge, of a wit- 
ness, should be laid before a jury, great lat- 
itude is allowed in his cross-examination. 
But this latitude is necessarily, to a certain 
extent, confided to the discretion of the 
judge of the first instance. 

63. A jury will not be authorized to in- 
fer the existence of any bias or prejudice 
on the part of a witness against a prisoner, 
from the fact that the witness, though not 
an officer of the peace, and without any 
warrant, and not summoned by any officer 
to aid in arresting the prisoner, had taken 
great pains to doso. State v. Brown, 505. 

64. Parol evidence of third persons of a 
verbal contract to sel) land, will not support 
an action for specific performance, nor for 
damages. Anderson v. Smith et al., 525. 

65. Anactof sale of land situated in another 
State, which appears to have been acknow!l- 
edged by the parties executing it before a 
justice of the peace in that State, and is 
certified by the clerk of the court in whose 
office the act was recorded as a true copy 
from the records of his office, though ac-: 
companied by a certificate of the governor 
of the State of the official capacity of the 
clerk and of the certificate’s being in due 
form, &c., is not admissible as evidence of 
the original act, but is simply a private wri- 
ting. and must be proved as such. Per 
Curiam: There is no evidence before us 
that the certified copy of the act of sale 
would be received in evidence in any court 
of the State in which it was executed, 
without satisfactorily accounting for the 
non-production of the original. Dickson v. 
Grissom, 538. 

66. Where a commission to take testi- 
mony in another State is addressed to ‘any 
judge or justice of the peace,” at the place 
where the evidence is to be taken, without 
naming any one in the commission, the par- 
ty offering the commission must show di- 
rectly, or by circumstances authorizing a 
legal inference, that the person by whom 
the commission was executed, was, at the 
date of its execution, a justice of the peace 
of the State into which the commission 
was sent. A certificate of the Governor 
of the State, dated subsequently to the exe- 
cution of the commission, stating merely 
that the person by whom the commission 
was executed, “is a duly authorized justice 





of the peace and that full faith and credit 
are due to his official acts,” not written on 









EXECUTION OF JUDGMENT.—GARNISHEE. 


the same paper as the depositions, and 
there being no internal evidence in the pa- 
pers that the justice’s certificate was ever 
seen by the Governor, is insufficient to estab- 
lish that the justice was qualified to act at 
the date of the execution of the commis- 
sion. Barelli et al.v. Lytle et al.. 557. 


EXECUTION OF JUDGMENT. 


1. A fi. fa. issued from a district court 
and levied on property within the jurisdic- 
tion of another district court, may be en- 
joined by the latter. : 

2. It being theluty of the pelice jury of 
each parish to provide a sufficient house for 
the courts and jurors, and a good and suffi- 
cient jail to receive and keep prisoners, 
where buildings have been thus provided by 
a parish for the State, and are used and 
occupied for public purposes, they are not 
liable to seizure and sale under execution 
—— the police jury. Police Jury of 

est Baton Rouge v. Michel et al., 84. 

3. Working animals may be seized separ- 
ately from the plantation to which they are 
attached, when the debtor himself points 
them out to the sheriff for seizure. Under 
such circumstances the debtor cannot after- 
wards object to the seizure. Dorsey v. 
Hillis, 107. 

4. A creditor who has obtained a judg- 
ment, with an acknowledgment of his rights 
as @ mortgagee, may seize other property 
than that mortgaged to him. All the prop- 
erty of the debtor is liable for the payment 
of his debts. Cobb et ur. v. Hynes, 150. 

5. Parol evidence of the contents of 
books and papers, unless objected to, must 
receive the same consideration as the books 
and papers themselves. Jowannaeu, Cura- 
tor, v. Shannon, 330. ‘ 

6. To make a valid seizure of a bill or 
note under a fi. fa., the sheriff must take 
actual possession of it. Gaines v. Mer- 
chants’ Bank, 369. 

7. Simulation, as between the parties to 
an authentic act, cannot be proved by parol. 
Gautier v. Briault, 487. 


EXCEPTIONS. 
See Practice. 


EXECUTOR. 
See SucceEssions. 


EXECUTORY PROCESS. 


Executory process cannot be issued on 
@ mortgage containing mutual covenants, 
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which was never accepted by the mort- 
gagee, there being no authentic evidence 
that the latter ever bound himself to the im- 
plied covenants contained in the act. The 
institution of proceedings under the mort- 
gage is not a sufficient acceptance to author- 
ize the issuing of the executory process. 
The evidence on which executory process 
issues must be authentic. The judge, in 
granting the order, can take no cognizance 
of other evidence. French v. The Me- 
chanics’ and Traders’ Bank, 152. 


EXPERTS. 


See Auprror. 


FACTOR. 


See ManparTe. 


FIERI FACTAS. 


See Execution. 


FIDEI COMMISSUM. 


See Donations. 


FREIGHT. 


See Common Carrier. 


FOREIGN LAWS. 


See Law anp Conruict or Laws. 


FRAUD. 


See OsxicaTions AND INSOLVENCY. 


GARNISHEE. 


Where interrogatories propounded by a 
plaintiff to a garnishee do not disclose the 
amount of plaintiff’s judgment, and it is not 
shown to have been otherwise notified to 
the garnishee, judgment cannot be rendered 
against him, on his failure to answer, for 
the amount of plaintiff’s judgment. 

2. Where a plaintiff by whom interroga- 
tories had been propounded to a garnishee, 
after a written motion to have them taken 
for confessed, goes to trial upon the merits, 
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without requiring the action of the court 
upon his motion, and permits the garnishee 
to offer his answers in evidence, without ex- 
to their being received, the answers 
must be considered as ee and 
judgment may be rendered in accordance 
therewith. ey v. Snow, 521. 
3. Where a garnishee is interrogated 
wep as to the time when a note, 
ich had been in the garnishee’s posses- 
sion, was delivered to a third person, and 
the fact is important to the plaintiff, inas- 
much as the note, if in possession of the 
garnishee at the time of service of the in- 
ies upon him, would be subject 
to plaintiff ’s seizure, a failure of the garni- 
shee to state in his answers the date of the 
delivery will be considered as a confession 
that he had the note in his possession 
when the ess was served upon him. 
Vason v. rke, 581. 


HABEAS CORPUS. 


A suspensive appeal will not lie from 
an order discharging a prisoner under a 
habeas , although the imprisonment 

w out of proceedings in a civil action. 

rte Emanuel, 424. 


“A: HUSBAND AND WIFE. 


I. Marriage. 


I. After the lapse of a century, a mar- 
riage, which had never been doubted or de- 
nied, must be held to have been duly so- 
lemnized. 

2. A marriage, celebrated in Louisiana, 
before the year 1787, may be proved by 

jon. Per Cur: Under the laws of 
Spain, in force at that time, proof of mar- 
riage by reputation, was sufficient, in civil 
suits. 


3. Decision in Patton v. Philadelphia, 
1 An. 98, affirmed, so far as it declares that 
the regulations of the Council of Trent, in 
regard to 
to the co! 


——. were never extended 
ny of Louisiana, by the king of 
Spain. 


4. The certificate of a priest, attesting 
the celebration of a marriage in the Spanish 
colony of Louisiana, before the year 1787, 
though not signed by the parties nor by wit- 
nessess, is proof of a legal marriage. 

5. Where the marriage of the parents 
ee peered, parol evidence is sufficient 
to ish the legitimacy of their children. 
Succession of Prevost, 347. 
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II. Separation from Bed and Board, 
and of Property. 


1. Blows inflicted on a wife by her hus- 
band, will entitle her to a separation from 
bed and board. Armant v. Her Husband, 
137. 

2. Where in an action for a separation 
from bed and board, ifstituted by the hus- 
band, a curator ad hoc, was appointed to 
represent the wife, who was an absentee, 
but the case was tried without any issue 
joined, or judgment by default regularly 
taken, judgment cannot be rendered for the 
plaintiff. Schnaufer v. Schnaufer, 355. 

3. Where the petition in an action for 
separation a mensa et horocontains no prayer 
for a partition of the property of thé com- 
ye and the defendant has had no no- 
tice of an application for that purpose, a se- 
paration of property cannot be decreed at 
the time of rendering judgment for a sepa- 
ration. Edmonds v. Her Husband, 489. 

4. Proof that a judgment of separation 
of property had been obtained by a married 
woman against her husband, will not autho- 
rize a judgment against her personally for 
a debt contracted by her since the judg- 
ment of separation. Per Cur: A separa- 
tion of property, though decreed, if not 
executed by payment of the rights and 
claims of the wife as far as the estate of 
the husband can pay them, made to appear 
by an authentic act, or by a bona fide unin- 
terrupted suit to obtain payment, is null. 
C. C. 2402. Longino v. Blackstone, 513. 


111. Dowry and Paraphernal Property- 


5. Property given to the wife, on the ex- 
press condition that it should be dotal, and 
which the husband received as such, cannot 
be regarded as community property. The 
wife is entitled to be paid the whole amount 
of her dowry, before the amount of the 
community property is determined. Suc- 
cesion of Mossy, 337. 

6. The Statute of 27th of March, 1835, 
s. 2, which authorizes married women who 
have attained the age of twenty-one years, 
to renounce, by notarial act, with the con- 
sent of their husbands, in favor of third 
persons, their dotal, paraphernal, and other 
rights, provides that the notary, before re- 
ceiving the signature of any married wo- 
man, shall detail in the act, and verbally 
explain to her, out of the presence of her 
husband, the nature of her rights, and of the 
contract. she agrees to; and where such an 
explanation has not been made to her, the 
renunciation will be of no effect. A sub-- 
stantial compliance with the proviso is ¢@s- 
sential to the validity of the renunciation. 
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7. Where a husband purchases real 
estate at a sale of the succession of his 
wife’s father, giving his notes for the price, 
and receiving a conveyance, and, in the par- 
tition of the estate among the heirs, the 
husband’s notes are assigned to the wife as 
her share, and, after the homologation of 
the partition, the husband receives the notes 
from the parish judge, and gives a receipt 
for them as his wife’s share, and there is no 
proof that the notes were ever delivered or 
paid by him tothe wife, nor that she had 
the separate administration of her property, 
the wife will be entitled toa legal mortgage 
on all the property of her husband for the 
reimbursement of the amount of the notes. 
And in such a case, the reception of the 
notes, the circumstances of that reception, 
and their origin being proved, the burden of 
proving that they were afterwards given, or 
paid, by the husband, to the wife, is thrown 
on the party opposing the mortgage. 

8. Decision in Johnson v. Pilster, 4 Rob. 
71, that the word “same,” in article 2367 
C. C. relates not to the proceeds of the pa- 
raphernal property sold, as contemplated by 
the preceding clause, but to the paraphernal 
property itself, the law intending to secure 
the wife, in every case, where the husband 
disposed of her property for his individual 
benefit, affirmed. Succession of Gremillon, 
411. 

9. Where in a settlement between the 
father and the heir of the mother of the 

‘community which formerly existed between 
the parents, notes, which had been given 
by the husband of the heir for a loan pre- 
viously made to him by the father, formed 
a part of the effects to be divided, and were 
received by the wife as her portion of the 
effects of her mother’s succession, and de- 
livered by her to her husband, the receipt 
of the notes and their delivery to the hus- 
band will not create alegal mortgage, in favor 
of the wife, on the property of the hus- 
band, in the absence of proof that the hus- 
band was solvent at the time his notes were 
delivered to him as his wife’s share of the 
succession. Insuch a case the burden of | 
proof is on the party claiming the legal 
mo If the husband was insolvent | 
at the time he received the notes, the wife | 
has no mo’ e for their amount. C. C. 
3280, 2367. Slatier v. Tete, 465. 











IV. Community 





10. Where a wife, after remaining in this 
State, where her husband was domiciled, 
removes to another, in conformity with the 
decree of her husband, on account of su- 

riot advantages supposed to be afforded 

y the latter for rearing and educating their 


children, and does not return, property ac- 
one by the husband in this State during 

e absence of the wife will be community 
property. Per Curiam: We cannot say 
that, in discharging the duties of a mother 
at the place selected by her husband, she 
was rendering him no assistance. Moore 
et al. v. Thibodeaux, 74. 

11. The husband, as head of the com- 
munity, is bound to pay its debts. If he 
uses the separate funds of his wife for that 
purpose, he becomes her debtor for the 
amount. Glasscock, Tutor, v. Green, 146. 

12. Where a husband purchased, during 
the existence of the matrimonial community, 
a settlement right on the public lands of the 
United States, and after its dissolution the 
government made to him individully a dona- 
tion of land on account of the settlement of 
the party from whom he purchased the land, 
under the Spanish law then in force in this 
State, did not inure to the benefit of the 
community, but belonged exclusively to the 
individual to whom it was given. The rule 
that things given by the sovereign formed 
no part of the community, but belonged ex- 
clusively to the party to whom they were 
given, applied to all cases except where the 
donation was in remuneration for military, 
services rendered to the sovereign by a hus- 
band, who had served without pay and been 
supported by the community. Fuero Real, 
b. 3..tit. 3, 1. 3. But the right of the wife 
as to any improvements made on the pro- 
perty is distinct from her right to the pro- 
perty itself; the augmentation of value by 
the common labor alone makes a part of the 
acquets and gains. The facts that the im- 
provements were not made by the spouses, 
but were purchased by them, does not af- 
fect the principle. Hughey et al. v. Bar- 
row, 248. 


V. Of the Law‘of Husband and Wife, 
generally. 


13. In principle, no distinction can be 
made between a converitional transfer of 
property by a husband to his wife for the 
payment of her dotal or paraphernal rights, 
and one made under the form of judicial 
“eng somaya Per Curiam: Where there 

been an amicable suit in which the 
wife charges, and the husband confesses, 
a debt, and the judgment thus rendered is 
executed by the sheriff, the parties, so far 
as creditors are concerned, stand substan- 
tially in no better position than if they had 
merely clothed their contract with the form 
of a notarial act. ; 

14. A husband cannot abandon in favor 
of -his wife, a claim due to him, to the de- 
triment of his creditors. 





articles 1982, 1989 C. C. the nullity im such 


‘time, if valid by its laws, cannot be effected 


Succession of Guidry, 488. 
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15. Asa general rule, husband and wife 
are incapable of contracting with each other 
The only exceptions to this rule are those 
enumerated in article 2421 C. C. At- 
tempted contracts between husband and 
wife, not included in these exceptions, are 
nullities. 

16. Actions to annul contracts made be- 
tween husband and wife, not enumerated 
in the exceptions contained in article 2421 
C. C. are not prescribed by one year under 


cases resulting from the incapacity of the 
parties to contract. That prescription ap- 


tween parties capable of contracting. Hay- 
den v. Nutt et uz., 65. 

17. A marriage settlement executed in 
another State, where the property was sit- 
uated and where the parties resided at the 


by the subsequent removal of the parties to 
this State. Young et al. v. Templeton et 
al., 254. 

18. A promise to pay a debt due by a 
deceased husband, made by the wife sub- 
sequently to his death, when the marital 
authority had ceased, is binding on the wife. 


19. The rights of the spouses are gov- 
erned by the laws of the place in which it 
was their intention at the time of their mar- 
riage to establish their domicil, and which 
they subsequently adopted within a reason- 
able time. 

19. A tacit mortgage attaches in favor of 
the wife, on the property of the husband, 
for the price of paraphernal property sold 
by the latter, from the date of the receipt 

the price by the latter; but no such 

e exists in favor of the wife’s heirs 
for the price of paraphernal property alien- 
ated by the husband after her death. C. 
C. 2367, 2380. Walkeret al. v. Duverger, 
Administratriz, 569. 


HYPOTHECARY ACTION. 


See Practice. 


INDICTMENT. 


See Crimmnan Law. 


INJUNCTION. 


1. An injunction will not lie to restrain 





@ municipal corporation from instituting suits 
before a justice of the peace, against a party 
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for infractions of an ordinance of the mu- 
nicipality, where an appeal will lie from 
the decisions of the justice to the Supreme 
Court. The jurisdiction of the justice can- 
not be thus interfered with. Devron v. First 
Municipality, 11. 

2. A fi. fa. issued from a district court 
and levied on property within the jurisdic- 
tion of another district court, may be en- 
joined by the latter. Police Jury of West 
Baton Rouge v. Michel et al., 84. 


3. An injunction will not be dissolved 
where the facts show that the party will be 


plies wh eyes llae wang aX ‘ af | immediately entitled to resort to the same 
where the sfer takes place be- | 


remedy ; but such facts must appear on the 
face of the proceedings, or from evidence 
legaily admitted, or received without objec- 
tion. Dorsey v. Hillis, 107. 


4. The fact that a partial payment has 
been made on a judgment, which has not 
been credited on the fi. fa., will not autho- 
rize an injunction for the entire amount of 
the execution. Cobb et ux. v. Hynes, 150. 


4. Where a petition for an injunction is 
presented by a party who describes him- 
self as a trustee, it is unnecessary that his. 
capacity as trustee should be repeated in 
the affidavit. 


6. Where on an application to obtain an - | 


injunction, made by several persons repre- 


senting distinct interests, the affidavit is made || 


by only one of the parties, and it does not ap- 
pear either from the petition or the affidavit 
that he acted as the agent of the others, the 
injunction must be dissolved as to the par- 
ties by whom no affidavit was made. Ro- 
bertson, Trustee, &c., et al., v. Travis, 
Sheriff, 151. 

7. On the dissolution of an injunction by 
which the execution of a judgment was ar- 
rested, damages to the extent of twenty per 
cent on the amount of the judgment en- 
joined may be allowed without proof. Or- _ 
tez et al. v. Lallande et al., 188. 


8. Where a judgment bearing interest has 
been enjoined, such additional interest only 
can be allowed, on dissolving the injunction, 
as will make the rate allowed equal to the 
highest conventional interest. 

9. Section 3 of Statute of 25th March, 
1831, authorizing the allowance of interest 
and damages on the dissolution of an injune- 
tion, applies to injunctions of orders of 
seizure, and sale in other cases than those 
enumerated in article 739 of the Code of 
Practice, in which the party is not required 
to give bond. Dwight v. Richard, 240. 

10. Fees paid to counsel for prosecuting 
an. injunction against an illegal order of 
seizure and sale cannot be recovered by 
the plaintiff against the defendant, where 
the injunction is maintained. Hill v. Noe, 
304. 
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11. An affidavit by a party ‘that the | a privilege claimed by one of them, the claim 
facts set forth in the above petition, which | cannot be established by an action against 
in his opinion render an injunction neces-| the syndics, they represent the mass and 
sary, are true to the best of his knowledge | not individual creditors. Posey et al. v. 
and belief,” is insufficient to sustain an in-| Weems, Syndic, et al., 195. 


junction, for uncertainty. It is susceptible} 3, A judgment confessed by an insolvent 
of two constructions; one of which, that | after a cessio bonorum made and accepted, 
the party means to swear that such of the| cannot affect the property ceded, which, 
facts stated in the petition as, in his opinion, | from the time of the cession, was vested in 
render an injunction necessary, are true, | the creditors; nor will such a judgment in 
would render it defective. ‘The affidavit) favor of the vendor of moveables, who had se- 
must be clear and unequivocal, establishing | questered them before the cession, confessed, 
all the facts which would warrant the inter- | after the cession, by the insolvent, who had 
ference of the court, and laying a clear | released the property on a bond before his 
basis for an indictment for perjury, if any | cession, be binding on the surety in the se 


= assertions be untrue. Rice v. Walsh, questration bond. Herrick v. Conant, 276. 


4. Where a debtor is insolvent to the 


12. Where the judgment enjoined bears 
interest at ten per cent a year, the court, 
on dissolving the injunction, cannot increase | 
the interest. Whatever else it may be pro- | 
per to allow, must be in the form of da- 
mages. Gemard v. Hart et al., 503. 

13. Where, in an action to enjoina fi. fa., 
an appeal is granted to the defendant, on 
motion and in general terms, it must be 


knowledge of his creditor, who receives 
from him, in payment of an antecedent 
debt, goods upon which he has no privilege 
as vendor, the preference is an illegal one. 
C. C. 1965 to 1989. Florance v. Nolan et 
al., 327. 

5. It is not necessary, to subject a party 
to the penalties imposed by the tenth se :- 


considered as embracing not only the plain- | tion of the Statute of 28th March, 1840, 
tiff, but also the sureties in the injunction | abolishing imprisonment for debt, on one 
bond, who, by a fiction of law (Statute of | purchasing merchandize for cash, and dis- 
25th March, 1831, s. 3), are considered as | POSS of the same, or removing it beyond 


plaintiffs in the injunction. Mitchell v.| the reach of his vendor, without having paid 
Lay, 514. the price, that he should have been the 

14. Though the petition for an injunction | Principal in the transaction, where it is 
to stay an order of seizure and sale merely | Shown that the purchase of the articles was 
state that, remittances to a certain amount |® fraud contrived between another person 


were made to the mortgagee which should | 
have been credited upon the note to secure | 
the payment of which the mortgage was | 
executed, without mentioning the dates, 
manner, and amounts of the respective re- | 
mittances, yet, if no exception be taken to} 
the generality of the petition, and issue be 
joined on the plaintiff's avesments, defen- | 
dants cannot atterwards object to its gene- | 
rality. Ludeling v. Frellsen, 534. | 

15. The fact that an injunction bond was not | 
signed by the surety in the presence of the | 
clerk of the court, is immaterial, where the | 
genuineness of his signature, and his suffi- 
eiency, are satisfactorily proved. The clerk’s | 
approval of the bond must be presumed 
from his having issued the injunction. 
Claiborne v. Bauries, 567. 


INSOLVENCY. 


1. A creditor of an insolvent has a right 
to require the production in court of the 
bank-book of the syndic to enable him to as- 
certain the state of the insolvent’s affairs. 
McAuley v. His Creditors, 52. 

2. Where the creditors of an insolvent 





are the parties in interest jn a contest as to 


« 


and himself, probably for their mutual be- 
nefit. The law will hold both to have been 
purchasers. 

6. Article 107 of the Constitution relates 
exclusively to criminal proceedings. 

7. Judicial proceedings, having for their 
object the incarceration of the debtor to 
compel the payment of his debts, or insti- 
tuted against a debtor guilty of fraud, have 
always been held by our courts to be civil, 
and not criminal proceedings. Proceedings 
against an insolvent debtor for fraud, under 
the Statute of 28th March, 1840,-are civil 
proceedings. Martin et al. v. Chrystal, 
344. 


8. The mere institution of an action, by 
the creditors of one who had made a cessio 
bonorum under the Statute of 1817, and who 


| had since acquired other property, to com- 


pel a new surrender, does not render the in- 
solvent incapable, from the commencement 
of such action, of alienating his property in 
favor of a bond fide purchaser. Under 
that statute, such newly acquired property 
cannot be considered as thenceforth in the 
custody of the law. Until a judicial inves- 
tigation has been had, and a decree pro- 
nounced, the further liability of the ineol- 


vent is a matter en pais. Any other con- 
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struction would defeat the policy of the 
statute. Plympton v. Preston et al., 356. 


9. After acessio bonorum by an insolvent, 
an action to annul a contract made by him 
in fraud of his creditors cannot be main- 
tained by any creditor individually. It must 
be instituted by the representative of the 
creditors. Aliter, when there has been no 
cession. C.C.190,1965. Statutesof 25th 
March, 1808 ; 20th February,1817. Bank 
of Kentucky v. Conner et al., 365. 


10. Creditors of one who had made a 
cessio bonorum here, residing in another 
State, where they had acted as trustees 
under an assignment, made to them in that 
State, by a third person, to secure the pay- 
ment of the debt due them by the insol- 
vent, where such assignment was valid by 
the ler loci, must account for the property 
included in the assignment, or show some 
legal cause for their failure to reduce it into 
possession, fo entitle them to be put down 
as creditors on the tableau of distribution of 
the effects of the insolvent in this State. 
West v. His Creditors, 447. 


11. If a creditor of one who has made a 
cessio bonorum, who had proved a claim at 
the time of the first distribution of the ef- 
fects of the insolvent, and received a divi- 
dend out of the funds then in the hands of 
the syndic, is not debarred thereby from 
proving, on a subsequent distribution, another 
and a distinct claim existing at the time of 
the failure, it follows, as a consequence, that 
new grounds of opposition may be set up 
against a claim allowed on a previous ta- 
bleau, whenever a new fund comes into 
the hands of the syndic for distribution. 
Same case, on re-hearing, 450. 


12. Where a cessio bonorum has been 
accepted by the court and the creditors, 
and a syndic been appointed and qnalified, 
all the property and rights of property of 
the insolvent are vested in his creditors, re- 
presented by the syndic as their trustee. 
Statutes 20th Feb., 1817; 29th March, 
1826. 

13. All the rights of an insolvent vest in 
his syndic, whether placed on his schedule 
or not. 

14. The rights vested in the creditors by 
a cessio bonorum are unaffected by subse- 
quent proceeding of the insolvent, in caus- 
ing himself to be declared a bankrupt, under 
the act of Congress of 19th August, 1841. 
Per Cur: Nothing passes to the assignee of 
the bankrupt, but the residuary interest of 
the insolvent, after the full administration 
of the’insolvent estate, and the entire fulfil- 
ment of the trust thereby created in favor 
of the creditors. Dwight, Syndic v. Simon 
et al., 490. 





INSOLVENCY.—INTEREST. 


INSURANCE. 


Where sugar and molasses contained in 
a sugar-house, and covered by an ordinary 
fire policy, are destroyed by an explosion of 
the steam-boilers used in manufacturing 
sugar, the damage having been produced by 
the explosion, and not by fire, the insurers 
will not be responsible. Per Curiam: The 
chances of loss from explosion, are not the 
same as those from fire. Taylor et al. v: 
Burke et al., 15. 


INTEREST. 


1. Where the verdict of the jury allows 
no interest, the Court in entering judgment 
on the verdict can allow none. Cochrane 
v. Murphy, 6. 

2. Interest cannot be sued for distinctly 
from the principal. It makes no difference 
that the interest claimed be allowed asa 
measure of damages, as in case of interest 
at twenty per cent a year allowed to suc- 
cessions where the executors fails to deposit 
money in bank as required by Jaw. Suc- 
cession of Mann, 29. 

3. Where a balance has been struck, and 
an account rendered by a factor to his prin- 
cipal, which is acquiesced in by the latter, 
interest may be charged, subsequently, on 
such balance, though formed in part of 
anterior interest. Aliter, where the ac- 
count is not acquiesced in. Ledour v. 
Goza, 160. 

4. Article 1934 of the Civil Code does 
not apply to merchants’ accounts. 


5. By the general commercial law, where 
the custom of the place and the practice of 
the parties is to strike a balance of their 
accounts at fimed periods, and to render the 
account, the balance, composed of principal 
and interest to date, is viewed as the capital 
of the creditor, on which he is entitled to 
charge interest from that date. Acquies- 
cence in an account so rendered, though not 
per se an agreement to it, is evidence from 
which it may be inferred that the party, 
who received it without objection, agreed 
to continue the same course of dealing, and 
to retain the balance on paying interest. 

6. By the custom of this State, it is 
understood between planters and their fac- 
tors that the latter are to render accounts 
annually, after the sale of each crop, and, 
if the balanee in favor of the factor is not 
paid, that interest is to be charged on such 
balance, at the rate agreed on, though made 
up of capital and interest. 

7. The laws regulating the rate of inte- 
rest apply to commercial as well as ordinary 
transactions, and conventional interest can- 























not be charged in any case without a writ- 


ten agreement to pay it. Thompson, Exe- 
cutor v. Mylne, 206. 


INTERROGATORIES ON FACTS 
AND ARTICLES. 


See Evipence or Parties. 


INTERVENTION. 


See Practice. 


JUDGMENT. 
I. Form and Effect of. 


1. Where a party is placed on the ta- 
bleau of distribution of the effects of a suc- 
cession as a creditor for a certain sum, and 
the tableau is homologated, the homologa- 
tion of the tableau is a judgment in favor 
of the creditor, which, so far as the succes- 
sion is concerned, cannot be prescribed by 
less than thirty years. Preston, Executor, 
v. Christin et al., 102. 

2. A judgment prepared and signed by 
the judge in vacation, in a case in which no 
decree could be rendered at chambers, has 
no effect until entered upon the records at 
the ensuing term (C. P. 543, 544); and an 
appeal may be obtained, on motion, at that 
term. Statute of 22d March, 1843. Dor- 
sey v. Hills, 106. 

3. A judgment will not be reversed for 
an error in calculating interest, not exceed- 
ing five dollars in amount, where no effort 
was made to correct it in the lower court 
by an application for a new trial. Downes 
v. Ferry, 109. 

4. A judgment which does not contain 
the reasons for which it was rendered, can- 
not have the force of res judicata. 

5. A preparatory decree, prescribing the 
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manner of proceeding deemed necessary 
by the court, to arrive at a final decision, | 
cannot have the force of res judicata. It 
remains under the control of the court, 
subject to its revision, until a final decision. | 
Thompson, Executor v. Mylne, 206. 

6. judgment rendered by a Circuit 
Court of the United States in another State, 
cannot be treated as a foreign judgment. 
It is entitled to the same respect, and must 
have the same effect, as though rendered 
by a state court of that State, of competent 
jurisdiction. Niblett et al. v. Scott, 245. 

7. Where, before the re-organization of 
the judiciciary under the Constitution of 
1845, a defendant died pending an action 
in a district court the case was required to 
be sent to the probate court in which his’ 
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succession was opened. A judgment sub- 
sequently rendered by the district court, 
against the executor, who had become a 
a party to the action, would be without 
effect, that court ceasing to have jurisdic- 
tion; and no action could be maintained 
against the heirson a judgment so obtained. 
Rogillio et al., Administrators v. Swift et 
al., 247. 

8. Purchasers of land from a party in 
whose favor a judgmeut had been rendered 
based on the admission of his title by the 
defendant, are not bound to enquire into 
the truth of the admission. It is sufficient 
for them, in a contest with the heirs of the 
party by whom the admission was made, 
that the admission is on the records of the 
court, and that a judgment had been ren- 
dered on it. 

9. Section 12 of article 4 of the Consti- 
tution of 1812, and section 70 of the Con- 
stitution of 1845, which require the judges 
of all courts, as often as it may be possible 
to do so, in every definitive judgment, to 
refer te the particular law in virtue of which 
such judgment may have been rendered, 
and in all cases to adduce the reasons on 
which their judgment is founded, does not 
apply to an order making final a judgment 
by default. Hughey et al. v. Barrow, 248. 


I. Of Nonsuit. 


10. The judgment rendered against a 
plaintiff on his non-appearance, should not 
be conclusive against him, but one of non- 
suit only. Dwight v. Richard, 240. 


JURY. 


1. Where a verdict allows no interest, 
the court, in rendering judgment on the 
verdict, can allow none. If the interest be 
omitted through inadvertence, the error may 
be corrected before the verdict is closed ; 
if the jury refuse to allow interest when 
due, the remedy is by an application to set 
aside the verdict and for a new trial. 

2. Where the verdict of a jury allows 
no interest ina case in which it was due, 


_and the plaintiff prays for a new trial on 


the general ground of the verdict being con- 
trary to law and evidence, and on certain 
special grounds, but no relief is asked against 
the error in the omission to allow interest, 
the judgment will not be altered so as to 
subject the appellee to the costs of the ap- 
peal, where the amount of interest is but 
small. Cochrane v. Murphy, 6. 

3. An application for a jury is too late, 
after the case has been fixed for trial. 
Wood et al. v. Lyle, 145. 
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4. It being material, in the interest of 
justice, that the motives and prejudices, as 
well as the means of knowledge, of a wit- 
ness, should be laid before a jury, great 
latitude is allowed in his cross-examination. 
But this latitude is necessarily, to a certain 
extent, confided to the discretion of the 
judge of the first instance. 

5. A jury will not be authorized to infer 
the existence of any bias or prejudice on 
the part of a witness against a prisoner, 
trom the fact that the witness, though not 
an officer of the peace, and without any 
warrant, and not summoned by any officer 
to aid in arresting the prisoner, had taken 
great pains to do so. State v. Brown, 505. 


LAND. 


1. It is the duty of a court having cogni- 
zance of a suit on the subject of limits to 
comply with the provisions of arts. 829, 837 
of the Civil Code. No judgment can be 
pronounced, until the report of the survey- 
or appointed to inspect the premises, and 
the plans made by him in execution of the 
order of survey, have been brought into 
court. McDonogh v. DeGruys et al., 33. 

2. The acts of Congress passed for ad- 
justing land titles within the Territory of 
Orleans and District of Louisiana, express- 
ly provide that if claimants shall neglect to 
give notice of their claims, in writing, to the 
proper officers, or to cause the written evi- 
dence of them to be recorded, all their right, 
so far as it is derived from the first and se- 
cond sections of the stat. of 2 March, 1805, 
shall become void and be forever thereafter 
barred; nor shall any incomplete grant, war- 
rant, order of survey, deed of conveyance 
or other written evidence, which shall not 
be so recorded, be considered, or admitted 
in evidence, in any court of the United 
States, against any grant derived from the 
United States. This is not a mere rule of 
evidence binding only on the courts of the 
United States. It is a rule of property. 

3. An order of survey obtained prior to 
the 1 October, 1800, though the land was 
actually inhabited and cultivated, had not, 
under the act of Congress of 2 March, 1805, 
relative to titles to lands in the Territory of 
Orleans and District of Louisiana, amended 
by sec. 1 of the stat. of 3 March, 1807, 
the effect of a complete title conferring on 
the grantee absolute ownership, and exempt- 
ing it from ‘the necessity of being recorded 
as required by sec. 4 of the stat. of 1805. 
The exemption only exists in favor of com- 
plete French and Spanish grants. 

4. No title passed from the French and 
Spanish Sovereign for lands in the Territory 
of Orleans and District of Louisiana by a 


ition of the judicial tribunals. 
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mere order of survey ; until a patent issued, 
all inchoate grants remained within the dis- 
cretion of the grantor; and they were not 
changed in their character by the treaty by 
which Louisiana was acquired, that treaty 
imposing on the government of the United 
States only a political obligation to perfect 
them, which cannot be enforced by any ac- 
Lobdell v. 
Clark. 

5. On the discovery of the American 
continent the principle was asserted or ac- 
knowledged by all European nations that 
discovery, followed by actual possession, 
gave title to the soil to the government by 
whose subjects, or by whose authority, it 
was made, not only against al] other Euro- 
pean governments, but against the natives 
themselves. While the different nations of 
Europe respected the rights of the natives 
as occupants, they all asserted the ultimate 
dominion and title to the soil to be in them- 
selves. 

6. Indian tribes in Louisiana, to whom 
lands were allotted by the laws of Spain, 
were never invested, by those laws, with 
the absolute ownership. The Indians were 
not permitted to dispose of those lands with- 
out being expressly authorized by the gov- 
ernment. If all died, or removed perma- 
nently, the lands teverted to the crown, not 
by forfeiture, but by the implied right of re- 
version ; or, if the population of the Indian 
villages was greatly reduced in number, the 
remnant, of several villages were united in- 
to one, and, in such case, they continued to 
hold so much of the land originally set apart 
for them as they stood in need of. 

7. The ultimate right to the soil occupied 
by Indian tribes in Louisiana is in the Uni- 
ted States, who can grant the soil while yet 
in the possession of the natives, such grants 
convey title to the grantees, subject to the 
Indian right of occupancy. Breaur et al. 
v. Johns et al., 141. 

8. Receipts of receivers of public moneys 
of the United States for the price of pub- 
lic lands, are sufficient evidence of title from 
the government to form the basis of a peti- 
tory action, in which the property itself 
may be recovered. Per Curiam: Lands 
held under such instruments enter into the 
domain of private property, and as such are 
subject to contracts, and, when there is no 
reservation by Congress, are liable to taxa- 
tion. 

9. A patent from the United States is 
conclusive evidence of the divestiture of the 
fee in the land, which remained in the Uni- 
ted States notwithstanding the sale made by 
its officers and the receipt of the price; but 
it does not affect any right to the land which 
may have existed under contracts between 
the patentee and third persons. The 
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nt, to whomsoever issued, inures to 
the benefit of him to whom the patentee is 
bound to convey the legal title. 

10. A patent for public lands fraudulent- 
ly obtained, or illegally issued, is void. Mc- 
Gill v. McGill, 262. 

11. Where an act of sale refers to a plan 
as containing a drawing of the land, and the 
purchaser has possessed in conformity with | 
it, he will be estopped from claiming 
other boundaries on the allegation that the 
lines as represented on the plan are not in 
accordance with the original grant. Ze- 
ringue Y. White, 301. 

12. The right of the commissioner of the 
general land office of the United States to 
vacate illegal entries of the public lands, 
prior to the issuing of a patent, has been 
repeatedly recognized, and can no longer be 
questioned. 

13. Where an act of Congress making a 
donation of public lands to a State, directs 
the secretary of the treasury of the United 
States to make the location of these lands, 
and a resolution of the legislature of the 
State authorizes the governor to ask for 
their location, and provides for the contin- 
gency of the authority being conferred on 
him to make the selection, a selection of 
the lands by the governor, and the acquies- 
cence of the government of the United 
States in a location made in accordance 
therewith, will be legal. Per Curiam: 
The power of the secretary of the treasury 
to delegate the authority to designate the 
lands for location, cannot be doubted. Bet- 
tis et al. v. Amonett, 363. 

14. The dictum in Jewell v. Porche, 2 
An. 148, that whatever be the name inserted 
in the certificate of the board of commis- 
sioners of the United States confirming a 
Spanish grant, the confirmation must inure 
to the benefit of the real owner,” was said 
arguendo, and cannot be considered as a 
precedent. The question was notat issue in 
that case. 

15. Decision in Pontalba v. Copland, 3 
An. 56,. that the Supreme Court of this 
State must conform its decisions to those 
of the Supreme Court of the United States, 
on questions involving the alienation of the 
public domain, and the interpretation of 
treaties and acts of Congress, affirmed. 

16. Confirmations of claims by boards of 
commissioners of the United States organ- 
ized for the adjusting of land titles, con- 
firmed by Congress, in favor of persons 
claiming by derivative titles, inure to their 
own use. It would defeat the whole ob- 
ject of the laws creating such boards, and 
introduce infinite public mischief, to hold 
that the commissioners were to act only on 
original claims, and, by confirming the right 





of the original owner, place the derivative 
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title under him entirely open between ad- 
verse claimants. 

17: No title passed from the crown for 
land in the Spanish province of Louisana, by 
the execution of an order to survey and put- 
ting the applicant in possession. The appli- 
cant became the owner of the land only after 
the real title, completed with all the formal- 
ities prescribed by the Spanish regulations, 
was delivered to him. Purvis et al. v. 
Harmanson et al., 421. 

18. An entry, and payment of the price, 
of a portion of the public lands subject to 
entry, does not divest the title of the Uni- 
ted States; the title is not divested until a 
patent has been issued. The purchaser 
acquires only an equitable title, subject to 
the discretion of Congress ; but such a title 
is sufficient to sustain a petitory action. 

19. The payment of the price of public 
lands of the United States, entered without 
warrant of law, can in no manner affect the 
rights of the government. No equitable 
title vests in the purchaser, whose only 
claim is for the return of the money paid 
by him. 

20. The Constitution of the United States 
vests in Congress the exclusive power to 
dispose of, and make all needful rules and 
regulations in relation to, the public lands. 
The State courts have no authority to inter- 
fere with the primary disposal of the soil. 
That power rests exclusively with the 
general government, which has trom the be- 
gining acted upon it by legislation, through 
boards of commissioners, receivers, and 
registers, under the final supervision of the 
secretary of the treasury ; and the decisions 
of that officer. made within the jurisdiction 
vested in him, cannot be reviewed by us. 

21. The sale of a thing belonging to an- 
other is null. 

22. The rightful owner of receipts, given 
by the receiver of public monies, for the 
price of public lands sold without warrant 
of law in the Greenburg land district in 
this State, must be considered as the person 
meant by the word ‘‘grantee,”’ in sec 1 of the 
actof Congress of 29th August, 1842, provid- 
ing for the refunding, under certain circum- 
stances, of money paid for public lands in 
that district ; nor will a sale, by authentic 
act duly recorded, of the lands, which does 
not transfer the receipts, or make any men- 
tion of them, nor the execution of an act 
under private signature, purporting to be a 
transfer of the lands to a person with whose 
money the transferrer acknowledges in the 
act that he purchased them, amount to such 
a transfer of the receipts as will entitle the 
vendee or the furnisher of money to claim 
the amount of the receipts from the trea- 
sury. Per Curiam: In the transfer of 
debts to a third person, the delivery takes 
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place between the transferrer and the trans- 
ferree, by the giving of the title. C.C. 
2612. The titles in this case are the re- 
ceipts; and by “grantee” the act of 1842 
means the owner ofthem. Ferry v. Hen- 
nen, 458. 

23. A confirmation, by commissioners ap- 
pointed to ascertain the rights of persons to 
lands, of a claim for a specified number of 
acres between certain boundaries, being a 
complete grant from the United States, can- 
not be affected by any errors committed by 
officers of the government, in surveying 
and locating the claim. Fay v. Chambers, 
481. 

24. Improvements made upon the public 
lands of the United States, where the par- 
ty making them is not in a situation to avail 
himself of the pre-emption laws, cannot 
form the object of a contract. The value 
of ,improvements so made cannot be re- 
covered from a purchaser of the land from 
the United States; and, if possession of 
the land be retained from the latter by the 
person who made such improvements, 
damages will be allowed for the detention. 

25. Art. 500 of the Civil Code is not ap- 
plicable to materials used, nor labor expend- 
ed, in making settlements on the national 
domain of the United States. Hollon v. 
Sapp, 519. 

26. Where the United States have re- 
cognized the claim of one of two persons 
pretending to be settlers on the public lands 
and have issued a patent to him, the courts 
of this State have no power, in the: ab- 
sence of any equities or evidence taking 
the case out of the general rule, to revise 
their decision. Jones v. Wheelis’ 541. 


LAW. 


See Conruict or Laws. 
I. Of Law generally. 


1. The stat. of 16 March, 1848, ch. 191, 
purporting to amend the stat. of 4 May, 
1847, by reference to its title only, and its 
provisions being uecessarily inoperative 
‘without a reference to the stat. of 1847, 
the first section must be considered as in 
direct conflict with arts. 118, 119, of the 
Constitution, and any appointment made un- 
der it as void. Walker v. Caldwell, 297. 

2. Art. 1987 C. C. is repealed by art. 
647 C. P., so far as they are inconsistent 
with each other. Conrey v. Copland, 307. 


II. Commercial Law. 


3. The commercial law, as settled in the 
other States of the Union, is uniformly fol- 





LAND.—LAW, I.—III. 


lowed by the courts of this State, where 
no statutory provision prevents a resort to it. 
Thompson, Ex’r, v. Mylne, 206. 

4. A sale of derelict or wrecked property, 
made under a statute, will not be valid un- 
less there has been a substantial compliance 
with its requisitions. 

5. Where one who had been authorized 
by a justice of the peace, under the provi- 
sions of the stat. of Arkansas of the 21st 
of February, 1838, s. 9, relative to the re- 
shipment and sale of wrecked property, to 
ship such property to any market where he 
might deem it most likely that a good sale 
could be made of it, sells the property, by 
private sale, after its shipment, to the clerk 
of the steamer on which it was shipped, 
the sale will be without effect. Per Cur: 
No application was made for permission to 
sellon the spot. Had such a sale been 
authorized, the sale would have been re- 
quired to be public, after due notice, and at 
auction, to the highest bidder. 

6. Where wrecked property is in safety, 
the salvor cannot sell it. A case of neces- 
sity may exist in which the power of the 
salvor to sell may be recognized; but, short 
of such a case a salvor has no more author- 
ity to sell than a captor has. McGregor 
etal. v. Ball, 289. 


III. Common Law. 


7. By the laws of Mississippi, no cove- 
nant or agreement in consideration of mar- 
riage, nor any deed of marriage settlement 
or deed of trust, though the consideration 
be a valuable one and the bond fides of the 
parties unquestionable, is good against credit- 
ors, unless acknowledged by the parties 
bound thereby, or proved before a judge of 
the Supreme Court, or a justice of the coun- 
ty court, or justice of the peace, or notary 
public of the county in which the lands, 
tenements, and hereditaments, or some 
part thereof, are situated, and unless a cer- 
tificate of such acknowledgment or proof, 
written upon said instrument, and signed 
by the officer before whom it was made, be 
lodged with the clerk of the county court 
of the proper county, to be there recorded 
in the same manner as other deeds of real 
or personal estate are required by law to 
be acknowledged or proved. A marriage 
settlement, not duly acknowledged or 
proved, and recorded, is not void merely as 
to creditors having liens on the property to 
be affected, but is void as to all creditors 
whosoever. 

8. On a question arising under the laws 
of another State, in which the English com- 
mon law, so far as adapted to our constitu- 
tions and consistent with our form of govern- 
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ment, and not repealed or modified by stat- 
ute, is in force, and where the principles of 
the English equity jurisprudence also pre- 
vail, and where the courts are authorized 
to look to English authorities in equity for 
rules of decision on questions turning on 
the principles of equity, the courts of this 
State will be bound to notice any thing ap- 
plicable in principle, which it finds laid down 
in approved works. 

9. In those States in which the common 
law prevails, a general lien on land result- 
ing from a judgment, constitutes, per se, no 
property or right in the land itself. It con- 
fers only a right to levy on the land, to the 
exclusion of other adverse interests subse- 
quent in date to the judgment, and can only 
be made effectual by a levee. 

10. A deed, executed in a State where 
the English common law prevails, convey- 
ing property to a trustee, for the benefit of 
creditors of the grantor, though fraudulent 
and void as to creditors, is sufficientto divest 
the legal title of the grantor, and conclusive 
against him. And where the property so 
conveyed in trust for the creditors, is sub- 
sequently conveyed by the grantor to a trus- 
tee as amarriage settlement, it can only con- 
fer on the intended wife, or on her trustee 
for her benefit, the right to have a convey- 
ance made to her of the property when the 
prior deed shall have been satisfied or other- 
wise discharged. It creates in her favor a 
lien in equity only, of no validity against a 
creditor until actual notice, or the filing of a 
bill asserting such lien, which is construc- 
tive notice ; and where a judgment credit- 
or, who, by reason of the conveyances in 
trust for the creditors, has but a lien in 
equity upon the property conveyed, instead 
of a legal lien, files his bill in equity before 
any actual or constructive notice of the deed 
of marriage settlement, his right to subject 
the property to his debt will take prece- 
dence of that of the wife. As the judg- 
ment creditor would prevail in Mississippi 
over the wife, by reason of his earlier asser- 
tion of his equitable claim by a bill in equity, 
the husband cannot, by subsequently remov- 
ing slaves, which formed a portion of the pro- 
perty to this State, create a right of priority 
in her favor. Young v. Templeton, 254. 

11. Under the common law, the title of 
the owner of personal property cannot be 
lost without his free consent. 

12 No authority from the real owner to 
sell personal property is implied, by the 
common law, from the naked possession of 
the property by a third person, without the 
consent of the owner, under circumstances 
which ought to have put a purchaser from 
the latter on enquiry as to the origin of his 
possession and his title. McGregor et al. 
v. Ball, 289. 








623 


13. By the common law, as with us, 
powers of attorney are subject to strict in- 
terpretation; and the authority is never ex- 
tended beyond that which is given in terms, 
or which is necessary and proper for carry- 
ing the authority so given into full effect. 
Language, however general, when used in 
connection with a particular subject matter 
is presumed to be used in relation to that 
matter, and must be construed and limited 
accordingly. Reynolds et al. v. Rowley 
et al., 936. 


LEASE. 


1. Where a lessee, who had bound him- 
self not to sub-let any part of the premises 
for more than one year, sub-lets a part for 
nine months, covenanting to renew the lease 
on the same terms from year to year for 
the residue of his own term, the sub-lease 
is a violation of the prohibition, and will 
authorize the lessor to demand the recission 
of the lease. C.C. 2696, 2700. 

2. The prohibition to sub-let is always 
construed strictly against the lessee. Such 
a prohibition is not personal to the original 
lessor ; but, in the absence of any stipula- 
tion to the contrary, the whole contract may 
be assigned by the lessor to a third person. 
Cordeviolle et al. v. Redon, 40. 

3. Slaves are not subject to provisional sei- 
zure to secure the rent of the premises on 
which they are found, though the tenant 
have no other property. The right of the 
Jessor to a provisional seixure can be exer- 
cised only on movable effects found on the 
premises. C. C. 2675. Cor v. Myers, 144. 


LEGACY. 


See Successions. 


LETTING OF LABOR OR 
INDUSTRY. 


1. The object of the statute of 18 March, 
1844, is to enable mechanics and other 
workmen employed by a contractor to ob- 
tain the benefit of any amount due to him 
by the proprietor. 

2. Where one who has contracted to 
erect a building, after having pertormed part 
of the work, becomes unable to fulfill his 
contract, the proprietor, on his default, may 
proceed to complete the building; and, if 
the amount expended in its completion, and 
the damages to which the proprietor may 
be legally entitled in consequence of the 
default, do not equal the unpaid instalment 
stipulated for the work, the contractor will 
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“have, to the extent of the residue, a claim, 
ex @ et bono, for his unpaid work. In 
the absence of evidence to the contrary, it 
will be presumed that the proprietor has 
been benefitted to that extent. 

3. Where a proprietor paid to one with 
whom he had contracted for the erection of 
a building an instalment before it became 
due under the contract, and the contractor 
subsequently failed, and the proprietor fin- 
ished the building for a sum not exceeding 
the next and last instalment, and the amount 
of the instalment so paid in advance, after 
deducting from it the damages recoverable 
under the contract, was enough to pay the 
mechanics and other workmen who had no- 
tified the proprietor of their claims before 
the period at which the instalment 80 paid 
in advance became due, the proprietor will 
be responsible for the amount of their 
claims. 

4. Mechanics, laborers, and furnishers of 
materials employed by one who has con- 
tracted for the erection of a building, are on- 
ly entitled to the same privileges as the con- 
tractor, and where the contractor has failed 
to register his contract as required by law, 
those employed by him have no privilege. 
Stat. 18 March, 1844, s. 4. C. C. 2743, 
2744, 2746, 3239. Allen, Evecutriz, v. 
Wills et al., 97. 

5. A creditor for money loaned to a con- 
tractor for the erection of buildings is not 
within the stat. of 18 March, 1844. No 
privilege is conferred on such a creditor by 
that statute. 

6. The stat. of 18 March, 1844, confers 
on mechanics, laborers, and furnishers of 
materials a privilege on the amount due by 
the proprietor, and a privilege on the build- 
ing. If the contractor has not secured 
himself a privilege upon the building by re- 
cording his contract, he must rank as an or- 
dinary creditor of the proprietor, and the 
mechanics, &c., cannot be subrogated to a 
privilege which does not exist; but this 
does not effect their privilege on what the 
proprietor owes. The First Municipality 
v. Bell et al., 121. 


LEVEES. 


1. One who sues the owner of a tract of 
land for compensation for work done on a 
levee, which proves to have been of no use 
whatever to the proprietor, must establish 
that the work was done by virtue of and in 
accordance with the law, and the regula- 
tions of the police jury. The word levee 
has a technical meaning fixed by the stat. 
of 7 February, 1829, and one claiming re- 
muneration for constructing a levee, where 
there has been no adjudication to him, nor 
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acceptance of the work by the inspector, 
and it is shown that the proprietor has not 
benefitted by it, must show that the 
work was a levee within the meaning of 
that statute. O’Reily v. Oakey, 21. 

2. One who has constructed a levee on 
the lands of an absentee, under an adjudi- 
cation made by the police jury, which has 
been accepted by the inspector, in case of 
the lands not selling for the amount of the 
adjudication and of there being no other 
property of the absentee within the parish, 
may recover the balance from the police 
jury. Knox v. The Police Jury of West 
Baton Rouge, 62. 

3. A question as to the breadth of land 
which a municipal corporation has a right 
to require for the construction of a road and 
levee is, within certain limits, an administra- 
tive question, to be left to the discretion of 
the local authority. Mayor, &c. of Thido- 
deau v. Maggiolt, 73. 

4. Article 3411 C. C. applies to the 
abandonment of the possession of movables 
only. An abandonment of the title to land 
must be made in writing 

5. Where a road and levee ordered by 
the police jury to be constructed on a tract 
of land is adjudicated to the proprietor of 
the land for a certain sum, who complies 
with the terms of the adjudication, being 
himself, as proprietor of the land, the first 
party bound to pay the amount of the ad- 
judication, his claim will be extinguished 
by confusion. Hereford v. The Police 
Jury of West Baton Rouge, 172. 


LICENSES. 
See Tax. 


LITIGIOUS RIGHT. 


See OBLIGATIONS. 


MANDATE. 


1. Where one of two innocent persons 
must suffer, he ought to do so who has 
placed his property in the hands of a 
careless agent, rather than one who acts in 
good faith and on his confidence in what the 
agent has done. Walker v. Cassaway, 19. 

2. The power to represent a principal in 
the defence of actions, is not one of admin- 
istration. Such a power can result only 
from the express terms of an instrument, 
or from an implication so clear as to be ir- 
resistible. 

3. A mandate which authorizes the agent 
‘“poursuivre le recouvrement de toutes 














MANDATE, 


créances, par toutes voies de droit—a ce 
faire, paraitre en justice tant en demandant 
qu’en defendant,” empowers the agent 
where an action has been legally instituted 
against the principal, as by attachment, 
&c., to appear and accomplish the purpose 
of the mandate—the collection of debts 
due the principal, by pleading in compensa- 
tion or reconvention; but it confers no such 
general authority to defend actions as will 
render service of citation on the agent suf- 
ficient. Fuselier, Administrator, v. Robin, 
61. 

5. When an agent makes a purchase for | 
himself which he was bound to make for | 
his principal, the latter may, if he choose, | 
take the purchase, and the agent will be 
bound to account to him for it; but this 
principle cannot prevent an agent from 
purchasing a judgment against his principal, 
though to the detriment of the creditors of | 
the latter. Commssioners of Exchange 
Bank v. York et al., 138. 

6. As a general rule the trust reposed in 
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agent suffered several weeks to elapse 
without making any attempt to secure the 
price, though he must have suspected that 
the debtor was in failing circumstances, and 
might have recovered the goods or secured 
the price. There is no proof that such an 
an attempt would have been fruitless. In 
an action by the shipper to recover the price 
of the goods: Held, that defendant was re- 
sponsible for the price, having failed to 
show due diligence to collect the debt. 
Montgomery et al. v. Wood et al., 298. 

12. Where obligations have been placed 
in the hands of an agent to collect, it is not 
sufficient for him, after some time has 
elapsed, to offer to return them, without 
showing that he exercised ordinary care and 
industry to obtain payment. Livaudais v. 
Denis, Executor, 300. 

13. An agent, in possession of a bill en- 
dorsed in blank, may maintain an action on 
it in hisown name. The fact that the bill 
belonged to a third person is unimportant, 
except to enable the defendant to oppose 


an agent is personal; but this is modified by, any equitable defence against the true own- 


the usages of trade, where the interest of 
the employer and reasonable convenience 
require the custody of the property to be 
delegated to another. 

7. When the nature of the business re-| 





er. Conrey v. Harrison et al., 349. 

14. A general power to buy property for 
the principal, or to make any contracts and 
do any other acts whatever which he could 
if personally present, by the common law, as 


quires the employment of a sub-agent, the | well as by our law, must be construed to 
agent is not ordinarily responsible for the | apply only to buying or contracting in con- 
negligence or misconduct of the latter, if! nection with his ordinary business, and will 
reasonable diligence has been used in the | not authorize the making of any contracts 
choice of such sub-agent. | of an extraordinary character. 

8. An agent cannot be made responsible; 15. A power of attorney executed by a 
to his principal for exceeding his powers, |single woman, so far as it confers powers 
where no injurious consequences are proved | beyond the administration of a plantation 
tohave resulted therefrom to the latter. | belonging to her, with the management of 
LeDour et al. v. Goza, 160. | which the agent was charged, will be re- 

9. By the custom of this State, it is un- | voked by her subsequent marriage. 
derstood between planters and their factors; 16. Advances for the principal, made to 
that the latter are to render accounts annu- | one who had acted as an agent, but subse- 
ally, after the sale of each crop, and, if the | quently to the termination of his agency, 
balance in favor of the factor is not paid, | cannot be recovered from the principal, un- 





that interest is to be charged on such bal- 
ance, at the rate agreed on, though made 
up of capital and interest. T'hompson, 
Executor, v. Mylne, 206. 

10. A third person can derive no benefit 
from an usurpation of power by an agent 
on whose acts he relies, where such usur- 
pation was known to him. Union Bank of 
Louisiana v. Jones, 236. 

11. A party to whom goods were ship- 
ped with directions to sell them for cash, 
delivered the goods to a purchaser at a cash 
sale ; but, in compliance with a custom of 
the place, as to such sales, to deliver goods 
and call for the price three or four days af- 
ter, did not require payment at the time of 
delivery, but called in the evening of the 





day of the sale, and for several successive 
days, without obtaining payment. The 





less shown to have inured to his benefit. 
Reynolds et al. v. Rowley et al., 396. 

17. One who purchases a bill of ex- 
change from an agent, duly authorized to 
draw upon his principal, on shipment to the 
latter of produce purchased for him, has 
nothing to do with the limitations fixed by 
the principal as to the price of the pro- 
duce, unless proved to have been aware of 
them. 

18. Where an agent is authorized to ship 
to his principal, and to draw on him, “with 
bill of lading attached,” it is unimportant 
that the bill of lading be not materially at- 
tached or fastened to the bill of exchange. 
It is sufficient that the bill of exchange be 
drawn on the shipment, and that the bill of 
lading be delivered with it to the purchaser 
of the bill. Forman et al. v. Walker, 409. 


79 
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19: Where a debtor transfers to his credi- 
tor the notes of a third person, bearing in- 
terest at ten per cent a year, for an amount 
exceeding his debt, to enable the creditor 
to pay himself, and the latter finding on a 
settlement with the maker of the notes 
that he was entitled to credits which re- 
duced the sum due below the amountof the 
notes, but left a balance exceeding the 
amount due by the transferrer of the notes, 
takes new notes from such third person, 
payable to himself, which are admitted to 
be good, for the whole balance due by him, 
bearing interest at ten per cent a year, the 
debtor will be entitled to recover from his 
creditor, by whom the new notes were 
taken, the amount by which the new 
notes exceeded the sum due to the credi- 
tor supposing so much of the new notes 
to remain unpaid, with interest at ten per 
a year from their date; but, the principal 
having adopted the novation, the agent must 
be allowed, if he choose; to give the unpaid 
new notes in payment, pro tanto. The in- 
stitution of an action against his debtor to 
recover the balance due him with interest 
at ten per cent a year from the date of the 
new notes, will be considered as an adop- 
tion of the novation. Art. 2984 C. C., 
which declares that ‘‘the attorney is answer- 
able for the interest of any sum of money 
he has employed for his own use, from the 
time he has so employed it, and for that of 
any sum remaining in his hands, from the 
day he becomes a defaulter by delaying to 
pay it over,” making the agent responsible 
only for legal interest, must be construed 
in connection with other principles of the 
law of agency, which declare that pro- 
fits made by the agent, whether in the or- 
dinary course of the business of the princi- 
pal, or by a violation of his duty as agent, 
should belong to the principal. C. C. 2974. 
[ Eustis, C. J. and Rost, J., dissenting. } 
20. Art. 2984 C. C. was enacted in the 
interest of the principal, and not to shield 
the unfaithful agent; and should be so con- 
strued as not to conflict with other rules 
adopted by the law in favor of the principal, 
and to secure strict good faith in the agent. 
Eustis, C. J. and Rost, J., dissenting.) 
dv. Tucker, Executor, 413. 
21. Where a municipal corporation rati- 
fies the tortious acts of its agents, it will be 
liable therefor, although those acts were not 
done by the authority of the city government. 
22. The general rule with regard to the 
allowance of damages under our law is that 
established by art. 2294 C. C., by which 
the reparation must be equal to the injury. 
An exception is made to this rule by art. 
1928 C. C. in relation to damages resulting 
from offences, quasi-offences, and quasi- 
contracts, which declares that in such cases 
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much discretion must be be left to the 
judge or jury; but this discretion is not 
unlimited, and, in this respect, our juris- 
prudence differs from that of England. 
McGary v. City of Lafayette, 440. 

23. Where an agent, authorized to pur- 
chase grain for his principal, contracts with 
a third person to take ‘all the grain he 
could deliver within a certain time,” the 
contract will not be binding on the principal. 
Per Curiam: The agent undertook to bind 
his principal for the purchase of grain, but 
the other party did not bind himself to sell 
any. Principals may make what contracts 
they choose; but the power to make a con- 
tract of this sort cannot be deduced from 
any general authority. Hartwell v. Walk- 
er, 457. 

24. Where a partner charged with the 
settlement of the partnership employs an 
agent to act for the benefit and in the busi- 
ness of the partnership, and the latter, even 
by the express direction of that partner, 
applies the money of the partnership in his 
hands to the payment of the individual debts 
of that partner, or otherwise to his use, 
he violates his duty as the agent of the 
partnership, and will be liable to its credit- 
ors. Had he delivered the money to the 
liquidating partner, he would not be an- 
swerable for its subsequent appropriation 
by the latter to his own use. Dwight, 
Syndic, v. Simon et al., 490. 

25. An agent employed to make or con- 
clude a contract has not, as a matter of 
course, any incidental authority to receive 
payments which may become due under it. 
Tew v. Labiche et al., 526. 

26. Where the owners of merchandize 
consigned to an agent for sale, in answering 
a letter containing an account of the sales, 
writes with full information of all the cir- 
cumstances under which it was made, that 
‘“* The sale leaves-us a very serious loss, but 
we suppose you acted for the best; we 
should have preferred holding on to selling 
at such low figures,” it amounts to a ratifi- 
cation and approval of the sale. Howland 
etal. v. Fosdick et al., 556. . 


MARRIAGE. 


See Hussanp AND WIFE. 


MINORS. 


I. Tutors and Curators of. 


1. Where a surviving father claims to 
have the interests of minor children in pro- 
perty forming part of the community of ac- 
quets and gains adjudicated to him, and the 
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adjudication is recommended by a family 
meeting, the under-tutor alone has a right 
to oppose it in behalf of the minors. Re- 
lations of the minors have no right to inter- 
fere in such a case, on their behalf. In the 
event of a collision of interest between the 
father and natural tutor and the child, the 
duty of representing the minor is confided 
to the under tutor. Succession of Hebert, 
77. 

2. Where one who purchased, in his own 
- name, slaves sold at a judicial sale, applies to 
the probate court, alleging that he bought 
them as an investment of funds of minors 
to whom he was under-tutor, and praying 
for a family-meeting to consider the propri- 
ety of adopting and confirming the purchase 
on behalf of the minors, and they recom- 
mend its adoption, and that the under-tutor 
be authorized to execute his notes for the 
credit part of the sale, and the deliberations 
are homologated and the under-tutor au- 
thorized to execute the acts, but, on the 
next day, he subscribes notes and consents 
to a mortgage in his own name, without 
mentioning these proceedings, the minors 
will not be bound thereby. Per Curiam: 
The purchase having been made by the 
party in his own name, there was no con- 
tract to ratify ; the alleged ratification was a 
sale from the under-tutor to the minors; 
and article 1788 C. C. is inapplicable to 
such a case. Hall et al., Syndics, v. 
Woods, 85. 

3. Inan action for the slander of title to 
property judgment may be rendered order- 
ing the defendant to institute, within a cer- 
tain period, a suit to establish his preten- 
sions to the property, and this judgment, 
on the failure of the defendant to comply 
with it, will stand to the plaintiff as a per- 
petual default of the defendant; but the 
court has no power to fix a term within 
which the defendant must set forth his title 
or institute suit, under the penalty of being 
forever after precluded from asserting his 
claims. Packwood v. Dorsey, 90. 

4. One who purchases the right of action 
from a minor against his tutor, can acquire 
no greater right against the latter than his 
assignor had; and the tutor may make the 
same defence to the action, and avail him- 
self of the same means as though the suit 
were brought by the pupil himself; and if 
the defendant has become the creditor of 
his pupil by any advances made to him 
since his majority, and previous to the pur- 
chase by the plaintiff, he will be entitled to 
set them up in defence to the action. Le/t- 
wich et al. v. Brown, 104. 

5. It is no objection to the right of a tu- 
trix of the minor heirs to sue for the remov- 
al of the administrator for neglect of his 
duties, that the plaintiff, although an order 
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had been made for her appointment as tu- 
trix, had not furnished the bond and securi- 
ty required by law. Art. 332 C. C., the 
object of which is to prevent the tutor from 
assuming the administration of the minor’s 
estate before furnishing the required secu- 
rity, does not apply to an action for the re- 
moval of an administrator. Proceedings for 
that purpose are governed by art. 1018 C. 
P., which authorizes an heir, creditor, or 
other person concerned, to pray for the re- 
moval of an administrator. McComas, Tu- 
trix, v. Ronquillo, Administrator, 123. 

6. In an action by an under-tutor to re- 
move a tutor, the accountsof the latter may 
be investigated for the purpose of proving 
his mal-administration; but an under-tutor 
has no aurhority to require a rendition of 
accounts by the tutor. After the dismissal 
of a tutor the right to call for an account 
belongs exclusively to the new tutor. 

7. A judgment in an action instituted by 
an under-tutor against a tutor praying for 
his removal and for an account of the tutor- 
ship, may be annulled so far as it compels 
the tutor to account to the under-tutor, and 
be left in force so far as it decrees the re- 
moval of the tutor. 

8. A tutor owes his wards in all cases 
the funds which he receives belonging to 
them, with legal interest, and he can only 
shield simself from that responsibility by in- 
vesting those funds, in their name, under a 
judgment of the court, rendered on the ad- 
vice of a family meeting. 

9. Where a tutor permits notes belong- 
ing to the estate of the minor to be barred 
by prescription, without showing any at- 
tempt to collect them, or offering evidence 
to prove that they could not be collected, he 
will be liable to the minor for their amount. 
Monget, Tutor, v. Walker et al., 214. 

10. A tutrix cannot, without being spe- 
cially authorized, execute a note in the 
name of her pupil, which will be bindin 
on the latter. White v. McDowell a 
Husband, 543. 

11. Where 6ne who is under-tutor to a 
minor, borrows funds belonging to him, his 
responsibility, so far as he holds funds be- 
longing to the minor, cannot be distinguished 
from that of the tutor; nor can the nature 
of that responsibility be changed by the form 
in which he may choose to pay the debt. 
Bird v. Pate, Administrator, 225. 

12. Where a tutor sells a lot of ground 
belonging to him individually, on which a 
legal mortgage existed in favor of his pupil, 
taking a note payable to hinself individually 
for the price, and, without any legal trans- 
fer of the note to his pupil, sues on it as tu- 
tor, and recovers a judgment as such with a 
special mortgage on the property, and re- 
ceives from a purchaser of the property at 
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a sale subsequently made by the sheriff, the 
amount of a note given for the price, the ta- 
cit mortgage in favor of the minor will be 
thereby annulled ; and the purchaser, hold- 
ing under a judgment and judicial sale 
clothed with all the forms and solemnities 
of law, will not be allowed to be prejudiced 
by the misrepresentations of the tutor. 

er Curiam: Third persons acquiring rights 
in good faith, under such a judgment, have 
nothing to look to beyond the judgment and 
the proceedings under it. If the minor be 
injured by the misrepresentations of the 
tutor, the remedy is against him, and the 
surety on his bond. Pike et al v. Mongel, 
Tutor, 227. 

13. The receipt by the tutor of a portion 
of the price of land belonging to minors, 
can never be construed into a ratification of 
a sale, to their prejudice. Bradford v. 
Cook, Tutor, 229. 

14. A tutor, appointed under the provi- 
sions of section 4 of the stat. of 10 March, 
1834, on the express condition of his being 
exempted from giving security, cannot be 
subsequently required to give security, 
though the property of the minor, which, 
at the time of his appointment, consisted 
chiefly,of real estate, has been since con- 
verted into money and negotiable paper, 
for the purpose of affecting a partition. 
Succession of Destrehan, 367. 

15. Where, after a judgment rendered 
on the opposition of the tutor, rejecting the 
application of a minor, under the stat. of 
23 January, 1829, to be emancipated before 
attaining the age of twenty one years, the 
minor marries without the knowledge or 
consent of his tutor in another State, the 
marriage will not have the effect of eman- 
cipating Him, nor will it authorize him to 
demand an account and settlement of the 
tutorship. Art. 367 C. C. which provides 
that the minor is emancipated of right by 
marriage, relates to marriages authorized 
by law, not to those contracted in fraud of 
its provisions. Maillefer v. Sailot, 375. 

16. An action against a tutor for neglect- 
itng to collect a debt due to the minor, is 
prescribed by four years, from the majority 
of the latter. C.C.356. Fontenot v. Fon- 
tenot, 488. 

17. The natural tutrix of a minor child 
may emigrate to another State of the Un- 
jon, and take her infant child with her. 

19. Although a natural tutrix who mar- 
ries, without being authorized by the judge 
onthe advice of a family meeting to retain 
the tutorship, will lose it, yet she may be 
subsequently appointed, as any other per- 
son, dative tutrix; and where the tutorship 
was forfeited by the marriage of the tutrix 
in another State, to which she had emigra- 
ted, she may be there appointed guardian 
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of the minor and will stand in the position 
of any guardian of a minor appointed in the 
State to which she had removed; and under 
the stat. of 1 April, 1843, she may, on proof 
of her.appointment, without qualifying as 
tutrix here under our laws, compel one who 
had been subsequently appointed tutor to 
the minor by a court of this State, to account; 
and, where it is shown that the debts of the 
succession through which the property de- 
scended to the minor have been paid, she 
may receive the funds in his hands, and 
take possession of the immovables. 


18. Lands of a minor, situated in this 
State, cannot be sold though at the instance 
of a foreign tutor, without the advice of a 
family meeting. Such a tutor has full pow- 
er to administer by an attorney in fact, the 
real property of his pupil situated in this 
State; but the rules regulating the aliena- 
tion of the real property of minors are uni- 
form, and independent of the tutor’s domicil. 


20. Sec. 2 of the stat. of 1 April, 1843, 
allowing any tutor or guardian, appointed in 
another State of the Union, to remove the 
property of his pupil from this State, ap- 
plies to cases in which the estate of the 
minor has been converted into money; but 
does not authorize the sale of real property 
belonging to the minor situated here, with- 
out the advice of a family meeting. Bailey 
v. Morrison et al., 523. 


Il. Of Minors generally. 


21. A minor will not be bound by a pur- 
chase, though ratified by a family meeting 
whose deliberations have been homologated 
by the court, where the purchase exceeds 
his available means, and instead of being 
an investment is a speculation which may 
involve him in debt and difficulty. Hall et 
al,, Syndics v. Woods, 85. 


22. Minors will not be bound by a pro- 
missory note signed by their tutor in his 
official capacity, in the absence of proof of 
judicial authority to make the note, or that 
its consideration inured to their benefit. 
Succession of Johnson, 253. 


23. A surviving parent, who is the tutor 
of his child, is not bound to give security 
for the adminstration of his estate, the tacit 
mortgage on the property of the tutor afford- 
ing, in the eye of the Jaw, a sufficient gua- 
ranty for the protection of the interests of 
the minor. The creditors of the succes- 


.sion, and the heirs of age, being the only 
persons who could require security from the 
mother, it results that the security given 
La- 


was exclusively for their benefit. 
branche v. Trepagnier et al., 558. 
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MORTGAGE. 


1. The only effect of a deed of trust 
or common law mortgage in the countries 
where they are used, is to establish a lien 
upon property. A deed of trust has none 
of the essential requisites of a sale ; it con- 
veys no property, is not made in considera- 
tion of a price, or of a merely nominal 
price only, is not necessarily accompanied 
by a change of possession, and is intended 
only as a security for the payment of a debt. 
Under our laws it cannot be held to confer 
any higher right than that of a mortgage. 

2. Where slaves conveyed to a trustee 
by a deed of trust executed in another State, 
are subsequently brought into this State, the 
deed must be recorded here to give it effect 
as a mortgage against third persons; and 
where, in such a case, the deed has not 
been recorded here, and the grantor sells 
the slaves to a third person ignorant of the 
deed, the lien will be lost; nor can it be 
revived against the property in the hands of 
a vendee of such third person, though he 
purchased with knowledge of the deed. 
Tillman, Trustee, §c., v. Drake, 16. 

3. An act executed in another State in 
favor of a vendor by one who had purchased 
a tract of land in this State, which recites 
that ‘for the consideration of one dollar, 
and the further consideration of securing 
to the vendor the payment of certain notes” 
executed for the price, he sells and conveys 
the property to his vendor, the act stipu- 
lating that if he should pay the said notes, 
‘‘then these presents and the estate hereby 
granted shall become utterly void,” &Xc., 
duly recorded in the mortgage office of the 
parish in which the land is situated, will 
have the effect of a mortgage in this State. 
C. C. 3257. Nor will the benefit of the 
mortgage be restricted to the mortgagee ; 
the transferrees of the debts intended to be 
secured are entitled to the benefit of the 
accessory obligation. C. C, 2615. 

4. A mortgage duly registered in the 
mortgage office of the parish in which the 
land lies, will not be effected by the subse- 
quent division of the parish, and the estab- 
lishment of a separate parish embracing the 
land mortgaged. Hayden v. Nutt et uz., 
65. 

5. No action can be maintained against a 
party for aiding a debtor in removing be- 
yond the limits of the State slaves subject 
to a judicial mortgage in favor of plaintiff, 
where the evidence shows that the debtor 
possessed no other property, and that prior 
mortgages recorded against the debtor ex- 
ceed the value of the slaves. Per Curiam: 
The plaintiff has sustained no injury, and 
can have no action; or if it be conceded 
that the plaintiff's jus in re, resulting from 
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the general mortgage, is sufficient to autho- 
rize the action, the damages must be 
nominal. Kemp, Tutrix v. Nichols, 174. 

6. Article 3298 of the Civil Code, which 
provides that a mortgage exists, without 
being recorded, in favor of minors on the 
property of their tutor, is an exception to 
the rule laid down in article 3314, that mort- 
gages shall only be allowed to prejudice 
third persons when they have been properly 
recorded. 

7. Bona fide purchasers, without notice, 
who have paid the price, are not affected by 
secret equities existing between those under 
whom they held and third persons, nor by 
their misrepresentations and frauds. Pike 
et al. v. Monget, Tutor, 227. 

8. Where an act of mortgage does not 
contain the pact de non alienando, and the 
property is in possession of a third person, 
no judgment can be rendered for its seizure 
and sale in an action against the mortgagor 
alone. Brown v. Routh, 270. 

9. The paraph is not essential to the 
existence of the mortgage; the identity of 
the note may be established by evidence 
aliunde. The correspomfence of date, 
amount, parties, rate of interest, and ma- 
turity, coupled with the possession of the 
note, raises a presumption of identity, 
throwing upon the defendant the burden of 
showing the existence of another note of 
like description made by himself, the mort- 
gagor referred to in the act of assignment. 
Jones v. Elliott, 303. 

10. The reservation of mortgages in fa- 
vor of the Citizens’ Bank by the twenty- 
fourth section of its charter, applies only to 
the case of a sale, made without the consent 
of the Bank, and for a sum insufficient to 
satisfy their claim. Alling v. Citizens’ 
Bank et al,, 308. 

11. Where the vendor of a tract of land 
having one arpent and three-quarters front, 
received five-sevenths of the price in cash, 
and, for the balance, took a note of the pur- 
chaser, identified with the act of sale by the 
paraph of the notary, the act reciting that, 
‘** pour assurer le paiement du dit billet a 
son écheance, ainsi que de tous fraia et 
intéréts, hypothéque spéciale est réservé 
seulement sur tois quarts d’arpent du 
cété d’en haut de la dite propriété, l’'acqué- 
reur s’obligeant de ne les point aliéner, ou 
hypothéquer, au préjudice des présentes,” 
the vendor’s privilege not being necessarily 
inconsistent with this clause, will be consi- 
dered as retained upon the whole tract; 
nor can the enforcement of the mortgage, 
by an order of seizure and sale, operate as 
an implied renunciation of the privilege. 

12. The renunciation of the vendor’s pri- 
vilege must be express ; or result by cogent 
implication. A mere doubt will not suffice 
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to deprive a party of what the law presumes 
in his a ond: peiviiage 

13. A mortgage pri may co- 
exist on the same thing. They are distinct 
rights, not exclusive of each other. Bac- 
chus v. Moreau, 313. 

14. Where a mortgage contains the pact 
de non a one, — a 
purchases the property from the mortgagor, 
cannot claim to be in any better condition 
than his vendor, nor can he plead any ex- 
ception which the latter could not. Any 
alienation in violation of the pact de non 
alienando is null, as to the creditor. And 
where the mortgage contains the pact de 
non alienando, a ae from the mort- 
gagor, subsequent to the mortgage, will be 
considered as standing in the place of the 
mortgagor, and as subject to the same liabi- 
lities. Stanbrough v. McCall, on re-hear- 
ing, 324. 

15. Where a is not re-inscribed 
on the books of the register of mortgages 
within ten years from the date of the first 


inscription, the inscription will cease to have 
> Player v. Tarkington, Sheriff, et 
+» 396. 


16. Where A. debtor, who had executed 


@ mortgage to secure a debt, subsequently 


executes a mortgage on other property as a 
further security for the same debt, the last 


act reciting that the debt for which the ori- 
ginal mortgage was given was still due, that 

debtor was unable to pay, and that an 
extension of time had been granted, but 
without describing the character or site of 
the property included in the first mortgage, 
the inscription of the last mortgage will not 
be equivalent to a re-inscription of the first, 
which, if not re-inscribed within ten years 
from the date of the first inscription, will 
lose its rank. Per Curiam: The Code re- 
quires the inscription to be renewed in the 
manner in which it was first made. Suc- 
cession of Gremillon, 411. 

18. The proviso in the Statute of 27th 
March, 1843, amending article 3333 C. C.., 
which declares that that act shall not apply 
to certain mortgages in favor of the property 
banks, is not restricted to stock mortgages 
executed in favor of those banks, nor to 
those made directly to them, but extends to 
mortgages which have been acquired by 
subrogation; and where the subrogation 
was by authentic act, and recorded where 
similar contracts are required to be recorded, 
third persons will be affected by notice 
without any inscription in the books of the 
recorder of mortgages. [On this point, 
the court being equally divided, the judg- 
ment below was affirmed.) 

19. The Statute of 27 March, 1843, was 
intended to enlarge the effect of the Sta- 
tute of 11 March, 1842, amending art. 
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3333 C. C. It does not follow because 
these Statutes are excepticnal, that they 
should be construed strictly. The con- 
struction should be such as od — the 
object of the legislature. i int, 
the court being equally divided, the fuller 
ment was afirmed.) 

20. By the Statute of 15th March, 1830, 
section 11, the legal mortgage on real estate 
in favor of the State for taxes imposed on 
it, is limited to two years from the time 
when such tax became due. Matter of 
the New Orleans Improvement and Bank- 
ing Company, 471. 

21. Where the hotes secured by a mort- 

e have all matured before the sale un- 

er an order of seizure and sale, and are 

of like nature and dignity, they must be 

paid proportion out of the fund. Ja- 
cobs v. Calderwoed, 509. 

22. Where a purchaser executes a mort- 
gage on the property purchased, in favor of 
his vendor, to secure the payment of a bill 
drawn by them on a third person, in fa- 
vor of their vendor, for the price, the act 
reciting that a special mortgage is retained 
on the property in favor of the vendor or 
any other holder of the bill, but not stipu- 
lating that the acceptor of the bill, should 
have the benefit of the mortgage, on paying 
the draft without having been put in funds 
by the drawers, and without being bound 
as to them to pay it, if the bill be paid by 
the acceptor at maturity without any sub- 
rogation from the creditors at the time of 
payment, the debt will be extinguished as 
to third persons and the mortgage cease to 
operate adversely to other mortgage credi- 
tors. Per Cur: The debt, as recited in 
the act of mo » was the debt of the 
acceptor ; the makes him the principal 
debtor ; and, on paying it, he paid his own 
debt, which the mortgage was given to se- 


eure. The creditor was paid; and as no | 


other object was disclosed in the act of 
mortgage, and as there is no reservation or 
qualification contained in it, the mortgage 
cannot be kept alive for any other ulterior 
object, or for the benefit of any other per- 
son, unless it result from the tenor of the 
draft itself. Salaun v. Relf, et al., 575. 


NEW ORLEANS. 


1. A report made by commissioners ap- 
pointed, on an application to open a street, 
under the provisions of the Statute of 3d 
April, 1832,wasre-committed with directions 
to make a new report within a certain delay, 
but no report was made within the time. 
Subsequently, after a rule had been taken 
by a party interested to show cause why 
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the proceedings should not be dismissed, 
but before its trial, an amended report was 
filed, which, on a compromise between the 
plaintiff in the rule and the petitioners for 
opening the street, was confirmed and ho- 
mologated. There was no evidence that 
the appellant, who was a party, had ap- 
peared, or had any knowledge of the pro- 
ceedings after the re-commitment of the 
report. Held, that no order of extension 
having been made when the period within 
which the report was to be returned was 
about to expire, the appellant cannot be 
bound by the er parte homologation. 

2. The Statute of 3d April, 1832, autho- 
. Tizing a municipal corporation to take the 
property of a citizen for public use, to be 
paid for by others supposed to be benefitted 
thereby, being in derogation of the rights 
of property, must be strictly construed. 
Matter of Exchange Alley, 4. 

3. Under the Statute of 3d April, 1832, 
regulating the opening and — mr of 
streets and public places in the city of New 
Orleans its suburbs, the court before 
which the proceedings have been instituted 
can, in no case, amend an assessment made 
by the commissioners. The report. must 
be approved, or rejected, in toto ; and in the 
latter case, the court is bound either to ap- 
point new commissioners, or to refer the 
whole matter back to the same. Matter of 
Claiborne-street, 7. 

3. The power to relieve the indigent sick, 
and to provide for the poor who are unable 
to labor, is conferred on the municipal au- 
thorities of New Orleans, by Statutes of 14th 
March, 1816, s. 1, and 17th February, 1821, 
s. 2. Vionet v. The First Municipality, 
42. 

5. The ordinance of the Council of the 
First Municipality, of 16th February, 1846, 
imposing a fine on persons selling groceries 
in certain market-houses of that munici- 
pality, is neither illegal nor unconstitutional. 
First Municipality v. Devron, 278. 

6. The ordinance of the General Council 
of the First Municipality of New Orleans, 
of 28th November, 1843, imposing a tax on 
all retailers of soda water, with the excep- 
tion of apothecaries, is not illegal nor un- 
constitutional; nor will the fact that the 
party had paid for a license as a confectioner, 
exempt him from liability forthe tax. First 
Municipality v. Manuel, 328. 

7. It is no objection to the validity of an 
ordinance of one of the Municipalities of 
New Orleans, containing a prohibition and 
attaching a penality to its violation, that it 
purports by its terms to be a resolution. 


8. The right to establish markets is a 
branch of the sovereign power, and that of 
regulating them is necessarily a power of 
municipal police. 


NEW ORLEANS. 
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9. The rigid rules by which the validity 
of penal Statutes is to be tested, are inap- 
plicable to the by-laws of a municipal cor- 
poration. 

10. The fines which a municipal corpo- 
ration is authorized to recover for the viola- 
tion of its ordinances is a penalty in the na- 
ture of liquidated damages, and established, 
as such, in lieu of the damages which a 
court would be authorized to assess in 
place thereof. 

11. A by-law, or ordinance of a municipal 
corporation must be consonant with the law 
of the land; but it must receive a reason- 
able construction, and its terms must not 
be strictly scrutinized for the purpose of 
making it void. First Municipality v. Cut- 
ting, 335. 

12. Section 10 of the ordinance of the 
General Council of New Orleans, approved 
by the mayor, on the 16th December, 1846, 
establishing an uniform rate of taxes, on 
hawkers, merchants, &c., does not autho- 
rize the imposition on each partner in a 
banking-house, or firm, making the purchase 
and sale of bills of exchange its principal 
business, of the whole amount of the tax, 
without regard to his residence in the State. 
The tax is imposed on the business, and not 
upon the individual members of the firm, 
unless they are permanent residents, or 
sojourners within the State. The authority 
of the General Council to enact that ordi- 
nance depends exclusively on the Statute 
of 12th yr 1842: and the power of 
the State itself to lay taxes only extends 
to persons and property within its jurisdic- 
tion. Second Municipality v. Corning 
et al., 407. 

13. The proviso of section 7 of the Sta- 
tute of 20th March, 1840, amending the 
charter of the city of New Orleans, limiting 
the privilege conferred by that section to 
two years, applies only to claims for paving, 
and not to amounts due for taxes. Matter 
of New Orleans Improvement and Banking 
Company, 471. 

14. Section 2 of the Statute of 10th 
March, 1845, conferring a privilege on the 
several parishes of the State for taxes im- 
posed on property in their respective limits, 
extends to taxes imposed by the General 
Council of New Orleans. Same case, ap- 
plication for a re-hearing, 477. 


NEW TRIAL. 


See Practice. 


NON-SUIT. 


See JupemENT. 
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NOTARY. 


Article 3347 C. C. which directs that 
“every notary before whom an act shall 
have been made, by which notes to order 
have been given for the payment of a debt 
bearing a privilege or mortgage, shall attest 
each of the notes by putting his name on 
them, mentioning the date of the act from 
which the privilege or mortgage is derived, 
under the penalty of damages.” is merely 
directory to the notary. Jones v. Elliott, 
303. 


NOVATION. 


1. Novation can only be established by 
an express declaration to that effect, or by 
acts tantamount to sucha declaration. The 
attending circumstances must be weighed 
with exactness, to ascertain whether the 
parties have really intended to make a no- 
vation and release the originaldebtor. Short 
Vv. City New Orleans et al., 281. 

2. ere a creditor writes at the foot of 
an account, ‘‘ Received payment by note,” 
it is a novation of the debt. White v. 
McDowell and Husband. .543. 

3. The delegation by which a debtor gives 
to his creditor another debtor, who obliges 
himself towards such creditor, does not 
operate a novation, unless the creditor has 
expressly declared his intention to discharge 
the debtor by whom the delegation was 
made. The acceptance by the creditor of 
such a stipulation pour autrui will not au- 
thorize the inferrence that he intended to 
discharge the original debtor. C.C. 2188. 
Jacobs v. Calderwood, 509. 


OBLIGATIONS. 


1. A transaction entered into on docu- 
ments which are subsequently discovered 
to be false, is null, in toto. Insuch a case 
it is immaterial to enquire to what extent 
these false documents may have been the 
moving or determining cause of the transac- 
tion. C.C. 3048. The Citizens’ Bank v. 
Dennistoun et al., 44. 

2. Improvements made upon the public 
lands of the United States, where the party 
making them is not in a situation to avail 
himself of the preémption laws, cannot 
form the object of a contract. Articles 
1885, 1886, of the Civil Code, limit the rule 
contained in article 1960, that no one ought 
to be permitted to enrich himself at the 
expense of another, to cases in which the 
alleged benefit arises from a lawful act. 

- From unlawful acts, though they may have 
proved beneficial to others, no right not ex- 
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pressly authorized by law can arise. 
et al. v. Lyle, 145. 

3. A memorandum in writing, contain- 
ing the terms of a transaction, drawn up 
in the presence of all the parties interested, 
and signed by two of them who incurred 
the heaviest obligation under it, and deli- 
vered to a mutual friend of the parties for 
the purpose of being recorded, will be bind- 
ing without any formal acceptance by par- 
ties who, though they did not sign it, after- 
wards sued to enforce it. Connolly et al. 
v. Autenrieth et al., 162. 

4. A transaction signed by a married wo- 
man without the authorization of her hus- 
band, if subsequently ratified by her, with 
the assent of her husband, will be obligatory. 
Same case, on re-hearing, 163. 

5. Where one, who had contracted to 
furnish marble for a building within a time 
fixed, finds it impossible, in consequence of 
the inundation of his quarries and marble 
works, to comply with his contract within 
the time specified, is permitted by the other 
party to furnish the materials afterwards, 
the latter must pay for them. 

6. Where one, who had been unable to 
comply with a contract to furnish materials 
at a certain time, and who is permitted to 
furnish them afterwards, claims in his peti- 
tion the original contract price, but, in a 
supplemental petition, demands a larger 
sum on a quantum meruit, the amount 
claimed in the petition will be considered 
as fixing the price for which the contract 
was to be performed after the period origi- 
nally fixed for its performance. Lagrave 
et al. v. Fowler, 243. 

7. Where, by the terms of his contract, 
a debtor is allowed a certain number of 
years within which to pay the capital of his 
debt, on condition of paying the interest 


Wood 


_punctually at fixed periods, it being expressly 


stipulated that, in case of failure to pay the . 
interest at any one of those periods, the 
whole of the debt shall become due and 
exigible ; and the debtor, under the pretext 
of certain sequestrations and attachments 
levied on the debt in his hands by credi- 
tors of the party to whom the debt was 
due, in which proceedings he had acted 
either as the counsel or legal surety of the 
creditors, and thus assisted in creating their 
interference with the rights of his creditor, 
refuses to pay the interest falling due at one 
of the periods fixed by the contract, and is 
regularly put in default, the whole debt 
may be exacted from him. Plympton v. 
Preston, 360. 


OFFENCES AND QUASI OF- 
FENCES. 


See Damaces, Ex Deuicro. 
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OFFICE. 


The word office, in articles 1987 C. C. 
and 647 C. P., means a public office. The 
commisssioners appointed under the Statute 
of 14th March, 1842, providing for the li- 
quidation of banks, are not public officers. 
Conrey v. Copland, 307. 


OPPOSITION OF THIRD PERSONS. 


See Practice. 


PARAPHERNAL PROPERTY. 


See Huspanp and Wire. 


PARENT AND CHILD. 


1. The testimony of witnesses is admis- 
sible to prove that a person, alleged to be 
the mother of a child, presented the child 
to the priest for baptism and declared her- 
self to be its mother, though the certificates 
of birth and baptism of the child had been 
previously offered in evidence, by the same 
party, to prove the same facts. 

2. The acknowledgment of an illegiti- 
mate child, which the law requires to be 
made before a notary, in the presence of 
two witnesses, when not made in the re- 
gistry of birth or baptism, is that of the fa- 
ther. [legitimate children may prove their 
natural maternal descent, and the acknow- 
ledgment of their mother, by any legal evi- 
dence. C. C, 221, 230. 

3. In an action by the father and sister 
of a testatrix against her executor, to annul 
a testament by which an acknowledged na- 
tural child was made her universal legatee, 
letters of the testatrix are inadmissible, 
where the father had remained unknown, 
to show that the instituted heir was an 
adulterous bastard child. Natural paternal 
descent could not be proved against the 
heir in such an action. Per Curiam: We 
do not mean to say that the acknowledg- 
ment of the mother is an absolute title 
against her legitimate heirs; but, as she 
was free, they can only oppose to it that it 
is false, or made in fraud of their rights. 

4. The heirs of the father and mother 
will not be allowed to prove that a child, 
acknowledged by a father who was free, 
was an adulterous bastard on the side of its 
mother, who hadremained unknown. This 
is equally true, where the mother has ac- 
knowledged the illegitimate child, and the 
father is unknown. Jobert et al. v. Pitot 
Executor, §c., 305. 
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PARTITION. 


1. The pendency of an action in which 
one of the joint proprietors of a lot of ground 
claims from his co-proprietor a sum for im- 
provements, with a privilege upon the lot, 
cannot prevent the latter from obtaining a 
partition of the property until the claim 
is settled. Per Curtam: Such a claim is 
to be taken into account in making the par- 
tifion, but cannot prevent it. C. C. 1272. 

2. It is no objection to a judicial parti- 
tion that the experts selected to form the 
lots under article 1289 of the Code, had 
acted as appraisers when the property was 
inventoried. 

3. A no is not bound, under article 
1290 of the Civil Code, when contestations 
arise in the course of a partition, to prepare, 
in all cases, a procés-verbal of the objec- 
tions and declarations of the parties, and to 
suspend his proceedings and refer the par- 
ties to the judge having cognizance of the 
partion for his decision thereon. He must 
exereise a sound discretion in ascertaining 
when they are serious, and, when satisfied 
that they are not, should disregara them. 

4. Where a partition, made by a notary, 
provides that a party who had drawn one 
of the lots into which the property was di- 
vided, should pay a certain sum to his co- 
proprietor on account of the greater value 
of the lot drawn by the former, judgment 
should be rendered in favor of the latter 
for the amount, at the time of homologating 
the report. The party should not be com- 
pelled to institute a separate action for the 
amount. Jones et al. v. Crocker, 8. 

5. A partition cannot be decreed where 
one of the co-proprietors has not been re- 
presented in the action. Willey v. Car- 
ter, 56. 

6. In a partition ef land ordered to be 
meade in kind the notary cannot dispense 
with the drawing of lots, without an express 
agreement in writing made by the parties 
and notified to him. Moore v. McKiernan, 
226. 

7. In an aetion for a partition of land all 
the parties in interest must be joined; and 
it devolves on the plaintiff, on an issue made 
by one of the defendants, to show that the 
proper parties are before the court. C. C. 
1252. C.P. 1024. Rightor et al. v. De 
Lizardi et al., 260. 


PARTNERSHIP. 


1. An act of sale of real estate acquired 
by a partnership, must be executed by all 
of the partners. If signed by two only, 
it will convey only their interest. Willey 
v. Carter, 56. 


80 
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2. Although in ordinary partnerships each 
partner is entitled to interest on all sums 
advanced by him, he cannot claim conven- 
tional interest on those sums without an 
agreement in writing by the other partners 
to pay it. The circumstance that conven- 
tional interest was charged in the books 
kept by the party who claims it, and in the 
accounts rendered by him to the plaintiff 
from time to time, cannot, in on 
of this kind, be considered proof of suc 

an agreement. Mourain v. Delamre, 78. 


3. In an action on an obligation in favor of 

a partnership, all the partners must join to 

enforce its performance. If one of the 

ers be absént, he may be represented 

by acurator ad hoc. Halliman etal. v. 
Clark et al.. 179. 


4. The mere joint ownership of real 
estate confers no authority upon either of 
the joint owners to bind the other by a 
note. 

5. The joint ownership of real estate 
does not create a partnership as to such 
real estate. A special contract in writing 
is necessary for that purpose. C. C. 2807. 


6. To enable one of the members of a 
partnership formed for the cultivation of 
land held by them as joint owners, to bind 
the other by a note made in the partnership 
mame, ah express authorization, or one 

to be implied from the course of 
business of the firm, is necessary. In the 
absence of such express or implied autho- 
rity it is incumbent on the payee to prove 
that the amount of the note inured to the 
benefit of the partnership. 


7. Where one of the members of a 
ne yovy formed for the cultivation of 
held by them as joint owners, the 
partnership not being shown to have been 
such as would convert the land into part- 
nership property, and there being no ex- 
— authority to either of the partners to 
ind the other by a note in the partnership 
name, and none implied from the course of 
the partnership business, executes a note in 
the partnership name, with a third person 
as surety, and discounts it, and applies the 
proceeds to the payment of a note given 
for the price of the land by which the joint 
purchasers bound themselves individually 
and in solido, and the note is paid by the 
surety, the latter can have no recourse 
inst the partner who did not sign the note. 
The partner by whom the note was made 
was bound individually to the party by 
whom the note was discounted ; the appli- 
eation of the proceeds made the party who 
signed the note a creditor of his co-partner 
for half the amount so paid, but did not 
sign it; and when the surety paid the note 
he became subrogated only to the rights of 
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the party by whom it. was discounted. 
Benton v. Roberts et al., 216. 

8. A confession of judgment, in an action 
on a partnership debt. made, after the dis- 
solution of the partnership, by one of the 
members, is binding only on himself. Her- 
rick v. Conant, 276. 

9. One partner cannot sue his co-partner, 
to recover the share of the latter in the 
loss in a particular transaction. He must 
sue for a settlement of the partnership. 
Connolly et al. v. Adams, 354. 

10. Where there has been a settlement 
of partnership affairs to a certain date, and 
one partner executes his note in favor of 
the other for an amount due to the latter, 
he cannot require a final settlement of the 
partnership before paying the note thus 
given. Copley v. Richardson, 512. 

11. Where a partnership has been dis- 
solved by the death of one of its members, 
a surviving partner cannot, by acknowledg- 
ing a claim against the partnership, which 
had been extinguished by prescription be- 
fore its dissolution, revive the debt as against 
the partnership. Such an acknowledgment 
can only affect the person by whom it was 


made. Walsh v. Cane, Administratriz, 
533. 

PATENT. 

See Lanp. 

PAYMENT. 


Where slaves and other property were 
conveyed, in another State, by a deed of 
trust for the benefit of a creditor, and a 
part only of the property conveyed is ac- 
counted for, and the creditor is proved to 
have in his possesion some of the slaves so 
conveyed, besides having received various 
sums under the same title, no portion of his 
claim can be allowed. Succession of Mont- 
gomery, 420. 


PEDLERS AND HAWKERS. 
See Tax. 


PETITIORY ACTION. 


See Practice. 


PLEADING. 


See Practice. 

















POLICE JURY.—PRACTICE, I. II. 


POLICE JURY. 


1. The powers vested in police juries 
and other political corporations must be ex- 
ercised by ordinances general in their ope- 
ration. 

2. Though the Statute of 28th March, 
1840, creating a police jury for that part of 
the parish of Orleans on the right bank of 
the river, should be considered as vesting 
the police jury with power to regulate the 
proportions, directions and repairs of the 
levees, and so far repealing the Statute of 
7th Februaty, 1829, concerning roads and 
levees, the last act remains in force and 
must govern the rights of the reparian pro- 
prietors until the powers confirmed by the 
Statute of 1840 have been legally exercised. 


3. The object of section 16 of the Statute 
of 28th March, 1840, creating a police jury 
for that part of the parish of Orleans on the 
right bank of the river, was merely to make 
the owners of back lots contribute with the 
front proprietors to the construction and 
repairs of levees, which afford them all equal 
protection. It provides at whose expense 
they shall be made and repaired, but is si- 
lent as to the manner of making them, and 
as to the place whence the necessary ma- 
terials are to betaken. De Ben v. Gerard, 
30. 

4. It being the duty of the police jury of 
each parish to provide a sufficient house for 
the courts and jurors, and a good and suffi- 


cient jail to receive and keep prisoners, } 


where buildings have been thus provided 
by a parish for the State, and are used and 
occupied for public purposes, they are not 
liable to seizure and sale under execution 
against the police jury. Police Jury of 
West Baton Rouge v. Michel et al., 84. 

5. No action will lie against a police jury 
representing a parish, for the amount of an 
adjudication, under the Statute of 7th Fe- 
bruary, 1829, for the construction of a le- 
vee in front of land belonging to an absentee, 
until the plaintiff has exhausted his remedy 
against the land. 

6. Where in an action against a police 
jury the tax-payers are the parties to be 
affected, they will not be held to allegations 
in pleading made in error by their agents. 
Brown v. The Police Jury of Madison, 
180. 

7. A claim for work done to a public 
levee, under the provisions of the Statute 
of 28 April, 1847, relative to the parish 
of Tensas, may be recovered in an action 
against the police jury of the parish, unless it 
be shown that they had provided the spe- 
cific fund which that act, (s. 5), makes it 
their duty to raise, and a satisfactory reason 
be given for their failure to pay the plaintiff 
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out of it. Neely v. The Police Jury of 
Tensas, 181. 


POSSESSORY ACTION. 


See PracrTice. 


PRACTICE. 


I. Of the Parties who may Sue or be 
Sued. 


1. When a principal is domiciled in a 
foreign country, having an agent here, an 
action against the former must be instituted 
before the court of the agent's domicil. Fu- 
selier, Administrator v. Robin, 61. 


Il. Pleadings. 


2. When the cause of action isnot stated 
in the petition with sufficient precision, and 
the effect has been to surprise the defendant 
and prevent her from setting up the proper 
defence, the case will be remanded, with 
leave to amend. Gremillon v. Bonaven- 
ture, 60. 

3. Where one who claims to be the owner 
of a slave found in the possession of a third 
person, causes him to be placed in jail, and 
commences a petitory action torecover him, 
an action for damages for the illeg:l impri- 
sonment will be prescribed by one year 
from the termination of the imprisonment. 
The prescription is not suspended by the 
pending of the petitory action. The rule 
Contra non valontam, &c., is inapplicable to 
such a case, as the damages might have 
been claimed in re-convention, being con- 
nected with and incidental) to the action for 
the recovery of the slave. C. P.375. So- 
lomon v. Cavelier, 136. ; 

4. Pleas in reconvention must be set 
forth with the same certainty, asto amounts, 
dates, &c., as if the party opposing them 
were plaintiff in a direct action. 

5. Where evidence in support of a recon- 
ventional demand has been illegally received, 
though excepted to on the ground of its in- 
admissibility on account of the vagueness 
and uncertainty of the plea in reconvention, 
the court of the first instance cannot deprive 
the party of the rights acquired under his 
bill of exceptions, by offering to grant a new 
trial if he would make any showing con- 
tradictory of the evidence so received. 
McMasters v. Palmer, 381. 

6. A plea that certain notes sued upon, 
having been executed before the bankruptcy 
of the party, were secured by a. deed of 
trust of real estate, and that plaintiff had re~ 
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ceived payment by purchasing the property 
and paying for it with the notes, is not in- 
consistent with a plea by defendant of his 
i asa bankrupt. Linton et al. v. 
Stanton, 401. 

7. Where another action is pending be- 
fore the same tribunal, between the same 
parties, for the same object, and growing 
out of the same cause of action, the case 
must be dismissed, if the exception litis 
pendentis be pleaded. C. C. 335. Dick 
v. Gilmer, 520. 


Il. 


8. A plaintiff in a possessory action, who 
does not claim either as owner, or with the 
consent of the owner, must show that he 
was in actual possession of the land claimed 
when the eviction complained of occurred. 
Dawson v. Headen, 515. 

9. A party who obtained possession of 
the land in controversy, not as owner, but 
with the consent and authorization of an- 
other, cannot maintain a possessory action 
, ae the Jatter. Anderson v. Smith et 

+» 525. 


Possessory and Petitory Action. 


IV. Hypothecary Action. 


10. In anaction to enforce the tacit mort- 
gage of a minor, against real estate held by 
a third person under a title derived from 
the tutor, the burden of proving that there 
is other property first liable for plaintiff's 
claim is upon such third person. Alva v. 
Jamet et al., 353. 


. 
V. Of Practice Generally. 


11. Where a plaintiff, who had bonded a 
slave seized under a sequestration, was or- 
dered to produce him at the trial for the 
purpose of identifying him, but, on failing 
to produce him, “ offered to admit/any fact 
which the defendant will state that he 
could prove by the presence of the slave, 
and which could not be proved in his ab- 
sence,” the defendant cannot, under such 
circumstances, be injured by bringing the 
cause to a hearing on the merits. Gibson 
v. White et al., 14. 

12. Money deposited with a sheriff, un- 
der article 3034 of the Civil Code, as secu- 
rity for the release of property provisionally 
seized, must be restored to the depositor on 
the dissolution of the seizure. Medd v. 
Downing, 34. 

13. At any time before a verdict is ren- 
dered the jury may withdraw it, under 
leave of the court, in order to make it more 
éxplicit. Broussard v. Nolan, 55. 
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14. A mandamus will not be granted, to 
compel a judge of a district court, in the 
trial of a rule to show cause why a party 
should not be punished for a contempt, to 
allow defendant to except to the admission 
of testimony and to his refusal to permit 
the evidence to be reduced to writing, nor 
to compel him to allow an appeal. Er- 
parte Powers et al., 105. 

15. Plaintiff, in an action commenced by 
attachment, will be entitled to a judgment 
by default, against an absconding debtor, 
where a copy of the citation and petition 
were left with the wife of the defendant at 
his residence. The appointment of a cu- 
rator ad hoc is unnecessary in such a case. 
Thomas v. Wetzler, 184. ° 

16. An overseer, employed by the year, 
may obtain a sequestration of the crop on 
which he has a privilege, on making the 
affidavit required by law, though the year 
have not expired for which he was hired 
and the amount of his salary be not yet 
due. C. P. 275, § 6. Statute 7th April, 
1826, s. 9. It is not essential that the debt 
shonld have matured before a party can 
resort to this eonservative measure. Gard- 
ner v. Shipley, 184. 

17. Where a judgment has been ob- 
tained here against a debtor, who subse- 
quently died, in another State, leaving resi- 
duary legatees, who received their share of 
his succession, the administration of which 
in this State had been closed, but who are 
absentees, plaintiffs cannot proceed against 
them by appointing a curator ad hoc to 
represent them, and by a rule on them to 
show cause why execution should not issue 
against them on the judgment against their 
testator. The recourse which plaintiffs un- 
dertake to exercise being personal and in- 
volving matters en pais, they must proceed 
by an action in the ordinary form. Rey- | 
nolds et al. v. Horn et al., 187, ; 

18. The fact that the petition and citation 
were not served in the French language, 
the maternal tongue of the defendant, must 
be pleaded in limine litis. It affords no 
ground for reversing the judgment on ap- 
peal, nor for enjoining its execution. Ortes 
et al. v. Lallande et al., 188. 

19. Where a plaintiff, who had sued to 
recover a sum from defendaut, and filed a 
supplemental petition praying for the re- 
scision of sales and transfers of property al- - 
leged to have been made by defendant in 
fraud of his creditors, takes a rule on de- 
fendant to show cause why the issues pre- 
sented by the petition and supplemental 
petition should not be tried separately, and 
the rule is made absolute, the court will be 
considered as having exercised its discre- 
tion as to the mode of trial best calculated 
to promote the ends of justice ; and when 
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no injury has resulted to the defendant 
therefrom, its decision will not be interfered 
with. Cunningham v. Erwin, 198. 

20. An intervenor cannot complain of 
want of notice of an order made in open 
court, between the original parties. An in- 
tervenor is presumed to be always in court, 
ready to plead. C. P. 391. Thompson, 
Executor v. Mylne, 206. 

21. Where a case has been finally decided 
on its merits by the Supreme Court, and 
the contest still pending relates merely to 
the execution of the judgment, it is too 
late to intervene therein. C. P. 389, 394. 
Ib., 212. 

22. After a plea of preseription by an ad- 
ministrator, in an action against him for a 
debt due by the succession, it is too late to 
urge that the suit was prematurely brought, 
he never having refused to acknowledge the 
debt. Bird v. Pate, Administrator, 225. 

23. It is not necessary to serve on the 
defendant copies of acts or documents an- 
nexed to the petition, though the petition 
itself states that they form part of it. C. 
P. 175. . Osborn v. Chambers, 296. 

24. A new trial will not be allowed on 
account of the absence of plaintiff's attorney, 
caused by the ignorance of the latter of the 
month in which the term of the court was 
to be held, where the commencement of 
the term was fixed by law, and the plaintiff 
was in the parish in which the court was 
held and aware of the day on which the 
term would commence, and might have ap- 
peared and asked a continuance, and, if un- 
successful, have employed other counsel. 

25. The fact that no return had been 
made on er parte order of survey, at the 
time of trial, is no ground fora new trial. 
It was a matter to be submitted to the dis- 
cretion of the court on an application for a 
continuance. 

26. The fact of a case being set for trial 
and tried on the same day, in a district court 
in the country, will not entitle a party to a 
new trial. It is a matter to be submitted 
to the discretion of the court, on an appli- 
cation for a continuance. Dwight v. Rich- 
ard, 240. 

27. Where a defendant, who has been 
personally cited in an action, fails to appear 
personally or by counsel, and neglects to set 
up grounds of defence then existing, it is 
his own laches, and he cannot be relieved 
from its effects. Niblett v. Scott et al., 
245. 

28. A party cannot controvert the title of 
ene under whom he claims. Hughey et 
al. v. Barrow, 248. 

29. Where a plaintiff, in an aetion on a 
note given to him in pledge, admits, by a 
supplemental answer, defendant’s right to 
pay the debt in the notes of a particular 
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bank, and avers his readiness to receive 
them, but defendant makes no tender, and 
answers denying any cause of action against 
him, and plaintiff, in another supplemental 
petition subsequently filed, avers that he has 
become the absolute owner of the notes by 
purchase at a judicial sale, and withdraws 
his consent to receive payment in the notes 
of the bank, defendant cannot require that 
judgment should be rendered payable in the 
notes of the bank. Brown v. Routh, 270. 

30. A third opponent cannot arrest the 
sale of the property in dispute, nor claim 
damages against the sheriff fur executing 
the judgment, unless he obtain an injunction, 
and give security. C. P. 399. 

31. Where the principal demand has 
been tried, no further proceedings can be 
had on the intervention. The intervenor 
must be held to have abandoned that re- 
medy. Jones v. Lawrence, 279. 

32. Where, on an application for a new 
trial, on the ground of the sickness of one 
of the plaintiff’s counsel and the absence of 
the other on professional business elsewhere, 
there is no allegation that the judgment is 
contrary to law and evidence, nor that jus- 
tice requires its revision, a new trial must 
be refused. Hewlett v. Henderson, 333. 

33. Where a court of the first instance 
is not required to pronounce on an excep- 
tion of lis pendens, before going to trial on 
the merits, it will be considered as waived. 
Conrey v. Harrison et al., 349. 

34. In an action for freedom plaintiff was 
declared to be free, and the case was re- 
manded for further proceedings as between 
the defendant and warranter, The war- 
rantor subsequently instituted amaction to 
annul the judgment, on the grownd that it 
was obtained through fraud ; but there was 
no evidence that any further proceedings 
were had under the decree remanding the 
case, nor any allegations or proof that the 
warrantor had refunded the price to the 
party by whom he was cited. On an ex- 
ception that the petition presented no 
grounds sufficient to support an action of 
nullity: Held, that the exception should 
be sustained. Millerv. Miller et al., 354. 

35. Thereturn of a sheriff that he served 
a copy of the citation and petition on de- 
fendant, by leaving them at his domicil in 
a certain street, in the hands of his wife, 
a free person, above the age of fourteen, 
does not show a sufficient service under ar- 
ticle 189 C. P. It should have stated the 
absence of the defendant from home, and 
that the person with whom the citation was 
left was living there. Oakey v. Drummond, 
363. 
36. Where the report made by a sworn 
surveyer, appointed by the court having 
cognizance of an action of boundary, is de- 
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fective, and the plan annexed to it is not in 
conformity with the titles, the report should 
be rejected, and a new survey ordered. 
C. C. 837. The surveyor is but an expert, 
and his operations are always under the 
control of the court. The defectiveness of 
the report is no ground for non-suiting the 
plaintiff. Union Bank of Louisiana v. 
Guillotte, 382. 

37. On an application for a new trial, on 
the ground of newly discovered evidence, 
it must clearly appear, not only that the 
discovery has been made since the trial, but 
that the party “‘had used every effort and 
diligence in his power,” to procure the ne- 

testimony previously. C. P. 561. 
Linton et al. v. Stanton, 401. 

38. Where there was a want of due di- 
ligence on the part of one who applies for 
a new trial, and the evidence to introduce 
which it was prayed for was not discovered 
after the trial, and its character was such 
that the party was bound to know its mate- 
riality before the trial, and the affidavit does 
not disclose enough to make out a defence, 
a new trial will not be granted. Wilson et 
al. v. Churchman, 452. 


39. Where there is sufficient time be- 
tween the date and the return day of a 
citation, the fact that the return day was 
not during any regular term of the court is 
immaterial. Patout, Administratriz v. 
Rawle, 485. 

40. Where, in an action for slander of 
title, the petition prays that defendants may 
be compelled to set forth and establish their 
titles to the land in dispute, if any they 
have, and that plaintiff may have judgment 
for his land, quieting him in his title, and 
that defendants be prohibited from setting 
up title to the same, and for damages, the 
petition cannot be amended by a supple- 
mental answer containing the grounds of a 
petitory action against the defendants, in 
which, for the purpose of the action, their 
possession is conceded. 

41. The object of the action of jactita- 
tion is to protect the ownership of lands 
from disturbance by slander of the title; 
but the action has, in no instance, been 
maintained against a person in possession 
under a title. The possessory and petitory 
actions, which are regulated by positive 
law, give the party injured by the adverse 
possession every remedy that can be needed. 
Copley v. Hasson et al., 531. 


PRESCRIPTION. 


1. The prescription of one year estab- 
lished by article 1989 of the Civil Code, 
does not apply to an action to have a simu- 


lated sale decreed to be such. Dawson 
et al. v. Holbert, Tutriz, et al., 36. 

2. A note not payable to order or bearer, 
is not prescribed by five years. C. C. 
3505. Graves v. Routh, Administrator, 
126. . 

3. Where one who claims to be the owner 
of aslave found in the possession of a third 
person, causes him to be placed in jail, and 
commences a petitory action to recover him, 
an action for damages for the illegal impri- 
sonment will be prescribed by one year 
from the termination of the imprisonment. 
The prescription is not suspended by the 
pending of the petitory action. The rule 
Contra non valentem, &c., is inapplicable to 
such a case, as the damages might have 
been claimed in reconvention, being con- 
nected with and incidental to the action for 
the recovery of the slave. C. P. 375. 
Solomon v. Cavalier, 136. 

4. An action to recover immovable pro- 
perty is a real action, and not affected by 
the prescription of ten years established by 
article 3508 C.€. Nor does that prescrip- 
tion apply to judgments. Judson, Admi- 
nislrator v. Connolly, 169. 


5. All acts or hindrances—voies de fait 
et empéchemens, coming from the debtor, 
which deprive the creditor of the remedy 
and forms contemplated at the time of the 
contract, suspend prescription. Boyle v. 
Mann, 170. 

6. The prescription of five years, C. C. 
3505, does not apply to a note not negotiable. 
Such a note is prescribed by ten years. 
C. C. 3508. Spiller v. Davidson, 171. 

7. Creditors cannot plead a prescription 
which would not have availed the debtor if 
pleaded by him. Bird v. Pate, Adminis- 
trator, 225. 

8. Where the maker of a note was, be- 
fore its execution, and until his death, a 
resident of this State, and his succession 
was opened, and all of his available property 
situated here, the fact that the note was 
dated and payable in another State, will 
not, in an action on the note against his suc- 
cession here, make the case an exception 
to the general rule that the ler fori governs 
prescription. 

9. To ascertain whether an instrument 
is prescribed by our laws, its character 
must be determined with reference to our 
own jurisprudence. Young, State Com- 
missioner, &c., v.Crossgrove, Administrator, 
233. 

10. In sales for taxes the assessment 
stands in lieu of the judgment in ordinary 
judicial sales, and the party relying on a sale 
of that description is bound to show its ex- 
istence and legality. Want of proof of a 








proper assessment and of a sufficient de- 
scription of the land, where no actual pos- 
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PRESCRIPTION. 


session has followed, are not defects that 
can be cured by the prescription of five 
years, under the Statute of 10th March, 
1834, s. 4. 

11. The purchase without warranty, by 
a third person, of the right, title and inte- 
rest of a party in a tract of land bought by 
him at a public sale for taxes, but of which 
he never had possession, cannot form the 
basis of prescription. Thesecond purchaser 
was apprized of the nature of his title, and 
that it was defective. Hughey et al. v. 
Barrow, 248. 


12. Where a note is made payable two 
years after date, but the maker, on its face, 
‘** reserves to himself the right to postpone 
payment for five years,” and the latter 
makes no tender of payment at the end of 
two years, nor subsequently, he must be 
considered as having availed himself of the 
reservation ; and prescription will not begin 
to run against the payee until the expira- 
tion of the term of five years. Bacchus v. 
Moreau, 313. 


13. Where an order of seizure and sale, 
issued for the amount of a note secured by 
mortgage and containing the pact de non 
alienando, is enjoined by a third person, 
alleging himself to be the owner of the pro- 
perty mortgaged by a purchase since the 
date of the mortgage, who, after a judg- 
ment rendered against him in the first in- 
stance, protracts the litigation by repeated 
appeals, such third person cannot avail him- 
self of the time which elapsed while the 
plaintiff was thus judicially restrained from 
prosecuting his action, as part of the period 
necessary to extinguish the note by pre- 
scription. Per Curiam: One who, under 
the pretence of rights which have been ad- 
judged to be unfounded, unlawfully uses 
the process of a court to restrain another 
in the prosecution of a right, cannot avail 
himself of the delay, which his own wrong 
has occasioned, to defeat that right. 


14. One to whom a note belonging toa 
succession has been transferred, by the cu- 
rator, irregularly, and to the detriment of 
the creditors or heirs of the deceased, will 
be considered as a trustee for them; but 
his possession of the note, as holder, will 
enable him to sue, for the purpose of arrest- 
ing prescription. Stanbrough v. McCall, 
322. 

15. Where a creditor, whose claim is se- 
cured by mortgage, may proceed against 
the same person by a personal action or 
by executory proceedings, the institution of 
proceedings vid executiva will interrupt the 
prescription running against the personal 
action; and this interruption is continuous, 
preserving the personal action while the 
executory proceedings are being prosecuted, 





‘by a purchaser in consequence of defects in 
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and vice versa. Stanbrough v. McCall, on 
re-hearing, 322. 

16. An administrator, who has been con- 
demned individually to refund to a register 
of mortgages an amount recovered from 
the latter by a mortgagee whose mortgage 
had been illegally erased at the instance of 
the administrator, the action against the cre- 
ditors to recover the amount would be pres- 
cribed, under article 1176 C. C., by three 
years from the date of the order or judg- 
ment under which the payment was made 
to Shem. 

17. Interest may be allowed by way of 
damages. Landreaur v. Marsoudet, 334. 

18. The administrator of a succession, 
being an officer appointed by the court for 
the discharge of certain duties, must be con- 
sidered always present in court, like a party 
to proceedings there pending ; and no pre- 
scription can commence to run in his favor 
before the homologation of his account. 
Courtade v. Chamberlain et al., 368. 

19. An action against the maker of a 
promissory note will be prescribed by five 
years from its maturity, though the maker 
reside during that time in another State, 
where the holder was aware of the place of 
his residence. 

20. An endorsement of a partial payment 
made on a promissory note, where there was 
no evidence to show in whose writing it was, 
nor when it was made, will not interrupt 
prescription. McMasters v. Mathers, 418. 

21. Where proof of the vacancy of a 
succession is indispensable to support a plea 
of prescription, the burden of proving that 
the succession was vacant rests upon the 
the party pleading the prescription. 

22. The institution of an action does not 
interrupt prescription only while it lasts. 
Prescription being once interrupted, the 
previous time can never afterwards be com- 
puted to make up the time necessary to 
prescribe. Badon v. Bahan, 467. 

. 23. Prescription as to the original debtor 
is not interrupted by an hypothecary pro- 
ceeding against the mortgaged property in 
the hands of a third person ; nor will it be 
interrupted by a partial payment made 
through the judicial sale produced by such 
hypothecary proceedings. 

24. A debtor who makes a payment is 
considered as interrupting the prescription 
running in his favor, because there is an im- 
plied acknowledgment of the creditor’s 
right. But no such acknowledgment can 
be inferred from a payment made, not by 
the debtor, but without his .knowledge or 
participation, and through a judicial pro- 
ceeding to which he was not a party. Ja- 
cobs v. Calderwood, 509. 

25. Compensation for injuries sustained 
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PRIVILEGE. 


1. Advances made to the captain and 
owners of a steamer in the home port, to 
enable him to pay for stores and provisions for 
the boat, arrears of wages due the crew, and 
for the expenses due to third persons upon 
merchandize shipped on the steamer, confer 
no privilege; the party by whom the ad- 
vances are made is not legally subrogated 
to the privileges of the furnishers of pro- 
visions and crew. The word supplies in 
the 8th paragraph of article 3204 C. C. ap- 
plies to materials sold or furnished to the 
vessel, and not to advances of money. 

2. The 7th paragraph of article 3204 ap- 
plies to sums lent the captain, at a port 
not the home port, in the absence of the 
owner, and for the necessities of the vessel, 
that she maybe enabled to complete her 
voyage. 

3. Advances made to the captain and 
owner of a steamer in a home port, to en- 
able him to pay charges due to other parties 
on merchandize, in order to procure it as 
freight for his steamer, are not such ad- 
vances as are contemplated by pa ph & 
of article 3204 of the Civil Code. Hyde 
et al. v. Culver et al., 9. 

4. Mechanics, laborers, and furnishers of 
materials employed by one who has con- 
tracted for the erection of a building, are 
only entitled to the same privilege as the 
contractor, and where the contractor has 
failed to register his contract as required 
by law, those employed by him have -no 
ge Statute 18th March, 1844, s. 4. 

- C, 2743,° 2744,92746, 3239. Allen, 
Ezecutriz v. Wills et al., 97. 

5. A creditor for money loaned to a con- 
tractor for the erection of buildings is not 
within the Statute of 18th March, 1844. 
No privilege is conferred on such a creditor 
by that Statute. 

6. The Statute of 18th March, 1844, 
confers on mechanics, laborers, and fur- 
nishers of materials a privilege on the 
amount due by the proprietor, and a privi- 
lege on the building. If the contractor has 
not secured himself a privilege upon the 
building by recording his contract, he must 
rank as an ordinary creditor of the proprie- 
tor, and the mechanics, &c., cannot be sub- 
rogated to a privilege which does not exist ; 
but this does not effect their privilege on 
what the ietorowes. The First Mu- 
nicipality v. Bell et al., 121, 
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the thing sold, can only be recovered in a 

ibi action, or in an action quanlt 
méinoris ; and in either action the plaintiff 
must allege and prove a tender of the thing 
sold. Fisk v. Proctor, 562. 


7. Where the consignees of a vessel, who 
had had other transactions with the owner, 
make advances ty the captain, for services 
and supplies furnished to the vessel, for 
towage, pilotage, custom-house charges, and 
furnish him with cash for other purposes 
not shown, and, though informed by the 
owner of his intention to sell the vessel, 
take a bill of exchange on him, drawn by 
the master at thirty days, for the amount, 
and permit the vessel to depart, they must 
be considered as having made the advances 
solely on the personal credit of the ownen, 
and cannot claim any lien, or tacit hypothe- 
cation, for the amount advanced, on the 
vessel in the hands of the vendee of one 
who had purchased the vessel while on her 
voyage to the port to which she was con- 
signed. Harned v. Churchman et al., 
310. 

8 Where the vendor of a tract of land 
having one arpent and three-quarters front, 
received five-sevenths of the price in cash, 
and, for the balance, took a note of the 
purchaser, identified with the act of sale 
by the paraph of the notary, the act recit- 
ing that, ‘* pour assurer le paiement du dit 
billet A son échéance, ainsi que de tous frais 
et intéréts, hypothéque spéciale est réservé 
seulement sur trois quarts d’arpent du cété 
d’en haut de la dite propriété, l’acquéreur 
s’obligeant de ne les point aliéner, ou hy- 
pothéquer, au préjudice des présentes,” 
the vendor’s privilege not being necessarily 
inconsistent with this clause, will be con- 
sidered as retained upon the whole tract; 
nor can the enforcement of the mortgage, 
by an order of seizure and sale, operate as 
an implied renunciation of the privilege. 

9. The renunciation of the vendor's pri- 
vilege must be express; or result by cogent 
implication. A mere doubt will not suffice 
to deprive a party of what the law presumes 
in his favor. 

10. A mortgage and privilege may co- 
exist on the same thing. They are distinct 
rights, not exclusive of each other. Bac- 
chus v. Moreau, 313. 

11. Medical services, rendered after the 
death of a party to slaves belonging to his 
succession, are privileged, being for the be- 
nefit of the creditors and heirs. Succession 
of Gremillon, 411. 


PROCURATION. 


See ManpDatTeE. 


PROMISSORY NOTES. 


See Brrus or Excnaner, &c. 











PROVISIONAL SEIZURE. 


1. A provisional seizure may be dissolved 
summarily by a rule to show cause, where 
the apprehensions of the plaintiff, which 
led to the seizure, are clearly proved to be 
unfounded. Salter et al. v. Duggan et 
al., 280. 

2. Though a writ of provisional seizure 
was illegally issued, and the illegality was 
alleged in the answer, yet, if no application 
wus made to the court below, to quash the 
proceedings under the writ, and there was 
no action of the court upon it, the illegality 
cannot be considered on appeal. Ledour 
etal. v. Smith, 482. 


PUBLIC THINGS. 


1. Article 3411 C. C. applies to the aban- 
donment of the possession of moveables 
only. An abandonment of the title to land 
must be made inwriting. Hereford v. The 
Police Jury of West Baton Rouge, 172. 

2. To enable a party to become the owner 
of a pig which he finds, it is necessary 
that the former owner should have com- 
pletely relinquished or abandoned it. C. C. 
3384, 3387. Eastman v. Harris, 193. 


PUBLIC WAYS. 
See Levers anp Roaps. 


RECQNVENTION. 


See Practice. 


RECORDER OF MORTGAGES. 


Where a recorder of mortgages, who, 
on the authority and at the instance of the 
administrator of a succession, illegally can- 
celled a mortgage, is compelled by a judg- 
ment to pay the amount of the mortgage, 
with interest and the costs of the suit in- 
stituted by the mortgagee, he may recover, 
against the administrator individually, the 
amount so paid, with interest from judicial 
demand, and costs of suit. Landreauzr v. 
Marsoudet, 334. 


REDHIBITION. 


See Sate. 


RES-JUDICATA. 


See JupeMENT. 
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ROADS. 
See LEVEES. 


1. No judgment can be rendered in favor 
of a party, declaring him entitled to a right 
of way over the estate of an adjoining pro- 
prietor on the ground of his being cut off 
from access to the public road or river, 
without showing, by proof of where the 
shortest road can be obtained with the least 
injury to the party required to submit to the 
servitude, from which of the adjoining pro- 
rietors the passage may be legally exacted. 
t may be that the passage is not due from 
the party from whom it is claimed, but from 
another contiguous proprietor. Adams v. 
Harrison, 165. 


SALE. 


The Form and Validity of the 
Contract. 


I. 


1. Where a third person purchases pro- 
perty at a sale under execution, with money 
furnished in whole or in part by the insol- 
vent debtor, under an arrangement with 
the latter that the property shall be held 
by the purchaser as a trustee for the benefit 
of a child of the debtor, the title of the 
debtor will have been divested, but in fraud 
of his creditors. The transaction will be 
subject to the prescription of one year, 
established by article 1989, commencing, 
not from the date of the sheriff's deed, but 
from the time when the complaining creditor 
obtained a judgment against the debtor. 
Dawson et al. v. Holbert, Tutriz, et al., 36. 

2. A verbal agreement for the sale of 
land or slaves is not null. The defect of 
such a contract relates only to the proof ; 
and, if one of the parties acknowledges the 
agreement, or permits parol] evidence of it 
to be given without opposition, it must be 
carried into effect. Jacobs v. Davis, 39. 

3. One who purchases, at a sale of the 
assets of a bank made by commissioners 
appointed to liquidate its affairs, a note made 
by an insolvent, will acquire no greater right 
against the debtor than the bank had at the 
time of the sale. McAuley v. His Credi- 
tors, 52. 


Il. Of the Causes of Nullity and Re- 
scission. 


4. Where, under an agreement to sell 
merchandize, delivery is obtained by frau- 
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dulent pretences, the possessor acquires no 
interest that can enable a creditor of his, 
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who seizes the property, to hold it against 


the trueowner. Galbraith et al. v. Davis, 
95. 

3. The object of article 2622 C. C. which 
provides that, ‘‘ he against whom a litigious 
right has been transferred may get himself 
released by paying to the transferee the real 

ice of the transfer, with interest from its 

»” is to prevent unnecessary litigation. 
But where a defendant, instead of paying 
the price for which the right was transferred. 
and thereby putting an end to the litigation, 
continues to contest the suit, opposes the 
plaintiff's right to recover, and protracts the 
litigation, he defeats the very object of the 
law, and cannot avail himself of the provi- 
sion established in his favor. Leftwich et 
al. v. Brown, 104. 

6. An attachment by a creditor of a 
fraudulent vendee of real estate, not proved 
to have had notice of the nature of the 
vendee’s title, levied on the property while 
in the possession of his debtor, will hold 
the property against creditors of the frau- 
dulent vendor. Stockton v. Craddick, 282. 

7. If there be anything unusual or irre- 
gular in a sale of property made by a party 
in ion but without authority to sell, 
the title of the real owner will not be affected 
by it, any more than it would be if the 
purchaser were not in good faith. McGre- 
gor et al. v. Ball, 289. 

8. Simulation, as between the parties to 
an authentic act, cannot be proved by parol. 
Gaultier v. Briault, 487. 


Ill. Of Delivery. 


9. Ne recovery can be had in an action 
for the price of plaintiff’s interest in a tract 
of land without proof of delivery of posses- 
sion, where the price was payable only 
after delivery of possession, and such deli- 
very was alleged in the petition. Wilson 
v. Phillips, 158. 

10. The acknowledgment by the pur- 
chaser, in an act of sale of real estate, of 
possession of the land sold, refers exclu 
sively to the possession which the vendor 
had. If a third person were in possession 
at the time, and the vendor conceals that 
fact from the purchaser, he is guilty of a 
fraud, which will entitle thé purchaser to 

relief, notwithstanding his acknowledgment. 
11. That the law (C. C. 2455) considers 
the delivery of immovable property as al- 
Ways accompanying the public act which 

ers it, is true, so far as the vendor is 
concerned, and every obstacle afterwards 
interposed by him to prevent the corporeal 
ion of the purchaser is a trespass; 

ut this does not release him from the obli- 
gation of actual delivery of the thing sold, 
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when in possession of another at the time 
of the sale. 

12. The vendor of a lot of ground who 
was aware, at the time of the sale, that a 
part of the lot was claimed by, and in pos- 
session of, a third person, though he subse- 
quently offers to take back the property, 
refund the price, and pay for the improve- 
ments, has no claim against the purchaser 
before delivering the entire thing sold. C.C, 
2450. The latter is not bound to accept 
his offer to take back the property, and re- 
fund the price, and pay for the improve- 
ments. Flynn v. Moore, 400. 

13. Without an assignment, or proof of 
actual delivery, the possession of the re- 
ceipts given by a receiver of public moneys, 
for the price of public lands, will give the 
holder no better title to them than he would 
have toa promissory note payable to the 
order of the purchaser of the lands, held 
by him without endorsement or proof of 
transfer and delivery. Article 2612 C. C. 
supposes that when the title is not transfer- 
able by delivery, and does not bear upon its 
face evidence of the lawful possession of 
the holder, proof of the delivery must be 
made. Terry v. Hennen, 458. 


IV. Warranty. 


14. One who purchases land, assuming 
to pay, as part of the price, a balance due 
by his vendor to the original owner who 
purchased with full knowledge of the ex- 
istence of a servitude on the property, can- 
not withhold any part of, the amount as- 
sumed, on the ground of a concealment by 
his immediate vendor of the existence of 
the servitude. There is no privity between 
the original vendor and the Jast purchaser ; 
the latter must look to his immediate ven- 
dor. Lejeune v. Hebert, 59. 

15. Where one who had purchased real . 
estate in a State in which the common law 
prevails, with full warranty, is evicted in 
an action of ejectment instituted by a third 
person, and, without contesting the claim 
of the latter in the court of the last resort, 
purchases his claim before delivery of ‘the 
premises by the sheriff to such third person, 
his recourse against his warrantors will not 
be thereby affected. 'Thespbmission to the 
judgment by an attornment was no waiver 
of the right to prosecute the writ of error ; 
the rule that the voluntary execution of a 
judgment or decree is a waiver of, or bar 
to, an appeal or writ of error, has no place 
in the commonlaw. Nor was the purchase 
from the plaintiff in ejectment a release at 
law of the errors in the judgment, nor could 
it be pleaded in bar of a writ of error pro- 
secuted for the exclusive benefit of the 
purchaser. 
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16. By the common law one judgment 
in ejectment is no bar to another, and not 
being a decision on the mere right does not 
prejudice the proprietor in his assertion of 
it in a higher degree of action. 

17. To recover against a vendor of real 
estate on his covenant of warranty, under 
the laws of Mississippi, the purchaser who 
has been evicted by a judgment, in the ab- 
senve of notice to the vendor of the former 
suit, must show that the recovery was by 
a title paramount to that conveyed to him. 

18. Where a purchaser of land is evicted 
by a third person under a judgment in an 
action of ejectment, if his vendor defended 
the action himself or by an agent authorized 
to represent him in the matter, or if he had 
sufficient notice of the institution of the 
action so that he might have defended it, 
his covenant of warranty, by the law of 
Mississippi, is broken ; otherwise the judg- 
ment will not be binding on him. 

19. In an action against a vendor of real 
estate situated in another State on a cove- 
nant of warranty in the act of sale executed 
here, founded on an eviction by a third per- 
son under a judgment rendered in that 
State, the notice of the institution of the 
action by such third person required to be 
given to the vendor in order to render the 
judgment conclusive as to the breach of 
warranty, must be such as the laws of that 
State require, and not such as would be 
necessary under our law had the land and 
action been in this State. The provisions 
of articles 2493, 2494, C. C., which bind the 
vendor by a judgment of eviction against the 
purchaser even in the absence of a notifica- 
tion of the suit, unless the vendor show that 
he possessed proofs which would have sus- 
tained his title, and which, for want of such 
notice to him, have not been made available, 
does not apply to sucha case. Kling v. 
Sejour et ux., 128. 


V. Redhibition and Action Quanti 


Minoris. 


21. Where part of a flock of sheep, 
purchased at a succession sale, die within 
three days thereafter of a disease proved to 
have been incurable, the vendor must bear 
the loss. C.C, 2508. In such acase the 
sale cannot be rescinded, but the price of 
the sheep which have died should be de- 
ducted from the price of the flock. Mi- 
choud at al., Executors, v. Marquet et al., 
51. 

22. Where a slave sold on the 5th, was 
found to be seriously ill of a typhus fever 


on the 7th of the month, of which he died 
on the next day, the disease will be pre- 
sumed to have existed at the time of the 
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sale, in the absence of evidence that, though 
subsequently developed, it did not exist at 
that time. C. C. 2508. Landry v. Peter- 
son et al., 96. 

23. The clause of art. 3508 C. C. which 
provides that “ if the vice has made its ap- 
pearance within three days immediately 
following the sale, it is presumed to have 
existed before the sale,” does not apply 
to vices of character Anderson v. Dacos- 


ta, 136. ‘ 

24. Proof that plaintiff’s attorney offered 
to defendant to rescind the sale of a slave 
op receiving back the price, and that the of- 
fer was rejected by defendant, who said 
that a law suit was unavoidable, will dis- 
pense with the necessity of a tender of the 
slave before suing to rescindthe sale. Nott 
et ux., v. Marchesseau, 344. 

25. Proof of the existence of disease in 
a slave before the sale, and of his death, 
from that disease within three weeks after 
the sale, raises a very strong probability that 
the disease was incurable at the date of 
the sale; and very clear and cogent proof 
should be required from the vendor to over- 
throw the presumption. 

26. Art. 2518 C. C. which declares that 
“the redhibitory vice of one of several 
things sold together gives rise to the redhi- 
bition of all, if the things were matched, as 
a pair of horses or a yoke of oxen,” is in- 
applicable to the case of a family of slaves, 
consisting of a father and mother, sold as 
field hands, and their infant child. Per 
Cur: The right to a total rescission only 
arises, when the things sold are sodependent 
on each other for their usefulness, that the 
loss or unsoundness of one would render 
those remaining comparatively valueless. 
and where their natural dependence and 
peculiar fitness relatively to each other in a 
particular service was the principal motive 
of the purchase. Thatthe two examples 
given in art. 2518 are mere illustrations of 
the rule, and that the principle may be 
extended to other things, is conceded ; but 
the things must be matched, in the sense in 
whieh that term is usedin the Code. Ber- 
trand v. Arcueil, 430. 


VI. Transfer of Debts. 


27. Notice to a person, before his ap- 
pointment as agent, will not be binding on 
the principal. 

28. The Code, while it requires notice 
to a debtor of the transfer of a debt, has not 
prscribed any particular form in which it 
must be given. C.C. 2613. Nor will any 
misdescription, even as to the amount of 





the debt, vitiate the notice, where, from the 
rest of the description and the cireum- 
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stances of the case, the error could not 
have misled the party notified. Plympton 
v. Preston et al., 356. 


VII. Judicial and Forced Sales. 


29. Whatever effect the want of appraise- 
ment may have on a sale of moveable pro- 
perty under execution between the parties 
to the sale, third persons cannot consider 
such a sale as null on that account. Chap- 
man, Assignee, v. The N. O. Gas Light 
Co. et al., 153. 


30. A sale under execution of “all the 
rights, claims, demands and interest which 
the heirs of A. have upon their mother and 
natural tutrix, on account of sheir inherit- 
ance from &c.,” is void for vagueness and 
insufficiency in the description of the thing 
sold. The nature of the rights, interest, 
claims and demands should have been so 
stated as to give bidders a clue to their value. 
Art. 647 C. P. does not dispense with a 
proper description of the rights and credits 
seized. Gales v. Christy, Assignee, 293. 


31. An agreement made by the sheriff 
with a purchaser, subsequently to the ad- 
judication at a judicial sale, that the price 
should remain in the hands of the sheriff 
until a good and satisfactory title was given, 
and, in defalt thereof, that he would return 
it, can invalidate the adjudication. Bac- 
chus v. Moreau, 313. 

32. A judicial sale of all the right, title 
and interest of a creditor in any further 
dividend that may be declared among the 
creditors of an insolvent, is asale of the debt 
due to the creditor (C. P 690, 694); and 
where the debt was due by a bill or note, 
which was never in the actual possession of 
the sheriff, the seizure is invalid, the sale 
null, and the purchaser may recover back 
the price paid by him. Gaines v. Mer- 
chants’ Bank, 369. 

24. A party seeking to recover back, on the 
ground of the nullity of the sale, money paid 
to a judgment creditor as the price of prop- 
erty sold under execution, must pursue the 
course pointed out by art. 711 C. P., and 
make the judgment debtor a party to the 
action; and the judgment obtained against 
him and the creditor jointly must provide 
that execution shall be first taken out 
against the debtor, but, on its being returned 
unsatisfied, that execution may be issued 
against the creditor. Per Curiam: Art. 
711 C. P. relates to the eviction of the pur- 
some from the thing purchased by him; 

ut it is declaratory of a principle relatin 
to cases where the sale is virtu defeated 
from other causes. Gaines v. Merchants’ 
Bank, 369. 
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VIN. Sales at Auction. 


35. The remedy by a sale @ la folle en- 
chére is a severe one, and must be confined 
to cases coming clearly within the provisions 
of the law. 

36. Art. 2590 of the Civil Code contem- 
plates the terms of the sale @ la folle enchére 
shal] be the same as those of the first adju- 
dication; and where an auction sale was 
made for a price payable partly in cash and 
the balance on credit, but, on a re-sale @ la 
folle enchére, the property was offered and 
sold for cash only, the difference between 
the price of the first and second sale will 
not be considered a just measure of the in- 
jury sustained in consequence of the first 
purchaser’s failure to comply with his con- 
tract; nor will it make any difference that 
the change was attributable to delays pro- 
duced by the failure of the first purchaser, 
during which the note, which was to have 
been assumed for the credit part of the 
price, matured. Guillotte v. Jennings, 
242. 


IX. Of Sales generally. 


' 37. The last purchaser is protected by 
the good faith of his vendor. Tillman, 
Trustee &. v. Drake, 16. 

38. Where a party sold to plaintiff a tract 
of land acquired from a third person, sup- 
posed to contain a certain quantity, and 
plaintiff afterward re-sold, by public act, to 
his vendor a certain number of acres of this 
land, and the latter sold that quantity to de- 
fendant, and it is subsequently ascertained 
that the tract originally sold to plaintiff did 
not contain the quantity it was supposed to 
do, plaintiff cannot hold all the land that he 
would be entitled to, if there had been no 
deficiency. Whatever secret equities may - 
exist between plaintiff and his vendor, the 
former cannot claim tho benefit of them 

inst a subsequent purchaser in good faith. 
Having placed on the public records the ti- 
tle on the faith of which defendant pur- 
chased, he must bear the consequences of 
having presented the rights of his vendor in 
a false aspect. Boudreau v. Bergeron, 83. 

39. Where a proprietor who had divided 
a part of a tract of land into lots, leaving a 
space between those nearest the river and 
the public road, as well as the batture, and 
the remainder of the tract in the rear be- 
yond the lots, undivided and vacant, sells 
the lots in conformity with a — 
which recites that “i portion of the front, 
of the batture, of the pasture, and of the cy- 
press swamp corresponding with the lots of- 





fered for sale, is abandoned in perpetuity in 
favor of the purchasers, to be by them en- 














joyed in common, with this sole condition 
that the said purchasers shal] not send in 
the common pasture but three head of ani- 
mals for each lot, and shall cut wood in the 
swamp for their private use only, and not for 
sale,” the interest of the purchasers in the 
front, batture, pasture and cypress swamp, 
is not a mere right of use, or usufruct, but 
the vendor will be considered as having com- 
pletely divested himself of all right to the 
property, the term abandonment excluding 
any reservation as to the title as positively 
as the term perpetuity excludes any limita- 
tion of time. ‘The conditions as to the use 
of the pasture land and wood, is intended 
merely to regulate the use among the pur- 
chasers, and does not conflict with, but is in 
furtherance of, the avowed objects of the 
sale. 


40. If the terms used would, in a testa- 
ment or donation, transfer the property, 
they will have the same effect in a con- 
tract of sale. Arnauld et al. v Delachaise, 
109. 

41. By the law of Kentucky where, un- 
der an absolute bill of sale of a slave, pos- 
session remains in the vendor, such posses- 
sion is not merely prima facie evidence of 
fraud, but renders the sale fraudulent per 
se, and inoperative against creditors of the 
vendor who had no notice at the time of 
trusting the seller. But when possession 
is taken by the vendee before third persons 
have acquired any rights, the fact of the 
anterior continued possession would not be 
regarded as anything more than a suspi- 
cious circumstance, to be considered in ap- 
preciating the subsequent conduct of the 
parties. And, supposing the sale to have 
been real and in good faith, where the ven- 
dee, some time after the sale, takes posses- 
sion of the property and holds it for several 
months, the reacquisition of possession by 
the vendor under a lease would not subject 
the property, in Kentucky, to the pursuit 
of creditors of the vendor who became such 
after the lease; nor would the purchaser 
lose his rights, as against the creditors of 
the lessee, by page og the lessee to bring 
the property into this State, although the 
possession and declaration of. the lessee, 
that he was owner, may have induced them 
to trust him. Brown v. Glathary, 124. 


42. One who purchases from the govern- 
ment a certain number of acres of public 
land on which there was at the time wood 
cut and corded, has no claim to the wood, 
which had been ed from the land and 


was movable at the date of the purchase. 
The rights of the government were not 
transferred to the purchaser. 
456, 457, 459. 
et al., 127. 


C. C. 454, 
Woodruff et al. v. Roberts 
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43. Bona fide purchasers, without notice, 
who have paid the price, are not affected by 
secret equities existing between those un- 
der whom they hold and third persons, nor 
by their misrepresentations and frauds. 

44. Third persons acquiring rights in good 
faith, under a judgment, have nothing to 
look to beyond the judgment and proceed- 
ings under it. If the minor be injured by 
the misrepresentations of the tutor, the 
remedy is against him, and the surety on 
his bond. Pike et al. v. Monget, ’ 
227. 

45 A purchaser at a probate sale, of 
lands held by the deceased under an act of 
sale from an assignee of the receipts given 
by the receiver of public moneys for the 
original price of the land made sous seing 
privé and never registered, who has been 
for several years in actual notorious posses- 
sion under a recorded title, cannot be affect- 
ed by one claiming under a subsequent pur- 
chase of the land from the party by whom 
the price was paid to the government, and 
to whom the patent had been issued. The 





last purchaser, being the assignee of the 
party by whom the receipts had been pre- 
viously assigned, cannot take advantage of 
the defect of registry and is bound by the 
act sous seing privé. C. C. 2417, 3522, §5. 
Per Curiam: A purchaser will be charged 
with notice who buys, in the face of a noto- 
rious adverse possession, under a recorded 
title, for several years, from one who holds 
merely the legal title—the patent, which in- 
ures to the benefit of the equitable owner, 
without possession or apparent ownership. 
McGill v. McGill, 262. 

46. Art. 2428 C. C., which declares that 
property claimed in an action cannot be 
alienated, pending an action, to the prejudice 
of the plaintiff, does not apply to one who 
purchases real estate pending an action 
against the owner to recover a balance alleged 
to be due by him as tutor, the action being 
not for the land itself but for a sum of mo- 
ney. And one who claims to exercise a 
mortgage on the property for the debt so as- 
certained to be due to the minors, must pro- 
duce other evidence than the judgment to 
establish the debt, the judgment being as to 
the purchaser res inter alios. Gales v. 
Christy, Assignee, 293. 

47. Every one, not prohibited by law, 
“ty buy or sell. Plympton v. Preston et 

+, 306. 


SEQUESTRATION. 





1. An overseer, employed by the year, 
may obtain a sequestration of the crop on 
, which he has a privilege, on making the affi- 

davit required by law, though the year have 
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not expired for which he was hired and the 
amount of his salary be not yet due. C. 
P. 275, § 6. Statute 7 April, 1826, s. 9. 
It is not essential that the debt should 
have matured before a party can resort to 
this conservative measure. Gardner v. 
Shipley, 184. 
2. A return on a fi. fa. that, it was impos- 
sible t6 make a demand upon the defendant 
and that no property of his could 
be found, will authorize the plaintiff to pro- 
ceed against the surety on a bond given to 
release property which had been seques- 
tered 


3. Where a sheriff inserts in a seques- 
tration bond a condition not required by taw, 
the condition will not be binding on the 
surety. The bond must be construed with 
reference to the law under which it was 
taken. 

4. The legal intent of a sequestration 
bond being, under arts. 279, 280 C. P., to 
secure the delivery of the property to be 
applied towards the satisfaction of the plain- 
tiff’s claim when adjudged, and the penal- 
ty of the bond being inserted to secure the 
performance of that act, the injury sus- 
tained by the plaintiff, on a breach of the 
condition, will be the value of the property 

estered, which, had it been produced, 
would have been applied to the payment of 
his claim; but the mere amount of that 

im, without reference to the value of the 

ty sequestered, is not the measure of 

ury sustained, nor of the liability of 
file sureties in the sequestration bond. 
Barker et.al. v. Morrison et al., 372. 

5. Where a writ of sequestration has 
been a ee wd issued, it cannot be aided 
by proof adduced at the trial on the merits. 
nor by admissions of fact contained in the 
subsequent pleadings, the observance of 
the requisites prescribed by law being in 
the nature of a condition precedent. 

6. An affidavit for a sequestration, which 
states that the defendant is indebted to the 
plaintiff “in about the sum of $4950,”.and 
that the ‘“‘deponent verily believes the de- 
fendant will dispose of the property, or 
send it out of the jurisdiction of this court,” 
not stating any specific sum as being due, 
nor the apprehensions of the party that the 
property will be removed during the pend- 
ency of the suit, is insufficient. Per Cu- 
riam: The word ‘‘during the pendency of 
the suit” may not be sacramental; but the 
necessity of the conservative process should 
substantially appear. Sequestrations, and 
other conservative remedies, by which the 
property of a party is wrested from his pos- 
session and taken into.the custody of the 
law, before judgment, without notice, and 
upon the ex parte showing of the plaintiff, 
are and riggrous, hence 
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the doctrine has been uniform that they are 
to be strictly construed, and that the requi- 
sites of the law must be observed upon 
pain of nullity. Wilson et al. v. Church- 
man, 452. 

7. A third person, in actual possession of 
movables, under a bona fide purchase from 
the owner, before the issuing of a seques- 
tration against the property at a suit ofa 
creditor of the vendor, is entitled to hold pos- 
session, under bond, until the final hearing 
of the case. And where the purchaser 
was not made a party to the action against 
his vendor, he will not be precluded, under 
the statute of 5 March, 1842, from bonding 
in preference to the plaintiff, on the ground 
of his having permitted ten judicial days to 
elapse after the serving of the sequestration 
without exercising the the right of bonding. 
Claiborne v. Bauries, 567. 


SHERIFF. 


1. Where a debtor, in embarrassed cir- 
cumstances, sells the contents of his shop 
to a third person, but remains in the shop 
acting as a salesman, and the purchaser, for 
his own advantage in business, retains the 
name of the former owner over the door, 
and the boxes and packages in the shop are 
marked with the name or the initials of the 
former owner, and, on an attempt by a 
sheriff to seize the goods as the property of 
the debtor, he and the purchaser inform 
the sheriff that they had been sold, but the 
purchaser does not exhibit his bill of sale, 
nor his books, offering nothing but his na- 
ked assertion to establish the sale, and the 
officer seizes and takes away the goods, but, 
on the trial of an action instituted against 
him by the purchaser for damages, brings the 
property into court, and offers to deliver it 
up if the court so direct, judgment will be 
rendered against the officer, though the 
court be satisfied of the bond fides of the 
sale, only for the restoration of the proper- 
ty, and for any damage it may have sustain- 
ed from want of proper care while in the 
hands of the sheriff, and for costs. Per 
Curiam: The purchaser held out the ven- 
dor in a false light, to the public, and was 
bound to give the officer something more 
than his mere naked assertion as proof of 
sale. Nor are we prepared to say that 
there was such a legal change of posses- 
sion as would perfect the sale against credit- 
ors, supposing it to have been real and bond 

. McDonald v. Lewis, Sheriff, 201. 

2. A sheriff cannot recover under stat. 
10 March, 1845, any compensation for the 
custody of slaves seized under an order of 
seizure and sale, when he never had any 
actual possession of the slaves—never ap- 














inted a keeper to them, nor was ever sub- 
jected to any expense or trouble for their 
safe keeping, or exercised any supervision 
over them. Ledour et al. v. Rucker, 218. 

3. Where a rule has been made absolute 
against a sheriff, in consequence of the in- 
sufficiency of the surety on a bond given for 
the release of property attached, adjudg- 
ing him to be bound to the plaintiff in the 
same manner as the surety was bound, an 
action will lie against him on the return of a 
fi. fa. against the principal unsatisfied. Crane 
v. Lewis, Sheriff, 320. 

4. The law makes it the duty of the 
sheriff to call upon the defendant to point 
out property, and, in case he is unsuccess- 
ful, to call upon the plaintiff to do the same 
thing. Here no such request,was’ made 
from either, and, non constat., that the 
judgment would not have been paid if a de- 
mand had been made of the defendant. 
Copley v. Richardson, 512. 


SHIP AND SHIPPING 


See Common CarRIER. 


SLAVES. 


1. In an action against the master to re- 
cover the value of a slave belonging to plain- 
tiff killed by a slave of defendant, proof 
that the slave had been convicted of the 
killing and had been sentenced to imprison- 
ment at hard labor for life, and that a cer- 
tain sum had been paid for him by the State 
to defendant, will not relieve the defendant 
from liability for his offence. The slave 
having ceased to belong to defendant, he 
cannot make an abandonment of him ; but 
as the slave is represented by the sum re- 
ceived from the State, he may exonerate 


himself by paying over that amount. Ar- 
noult v. Deschapelles, 41. 


2. The provisions of section 32 of the 
Statute of 7th June, 1806, relative to the 
police of slaves, must be strictly construed, 
and the authority it confers upon a free- 
holder cannot be extended to any other per- 
son, and where one not a freeholder, in 
attempting to exercise the authority con- 
ferred by that section, shoots and injures 
a slaves, he will be responsible to his master 
in damages for any permanent diminution 
of the value of the slave, for the loss of his 
labor, and the expense of surgical treat- 
ment. Blanchard v. Dixon, 57. 

3. One with whom slaves, belonging to 
a succession opened in another State, were 
deposited for safe keeping in that State, by 
whose laws they are personal property, and 
from whose possession they have been frau- 
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dulently and forcibly taken, and brought to 
this State and sold, has such a qualified pro- 
perty in them as will enable him to main- 
tain an action for their possession against 
the purchaser; but he cannot recover the 
value of their hire while in possession of 
the defendant; for that he is answerable to 
the succession to which they belonged. 
Johnson et al. v. Imboden, 178. 

4. Article 107 of the Constitution which 
guaranties to every person accused a speedy 
public trial by aw impartial jury of the vi- 
cinage, does not apply to slaves. 

5. Slaves are treated as persons by the 
criminal law. 

6. A slave may be punished for the mur- 
der of another slave, under section 11 of 
the Statute of 7th June, 1806, relating to 
slaves ; or under ss. 1, 2, of the Statute of 
7th June, 1806, on the subject of crimes 
and misdemeanors, nothing in this last act 
confining it to free persons. 

7. Any objections to a tribunal organized 
under the Statute of Ist June, 1846, for 
the trial of a slave, on the grotind that it 
does not appear that the slave owners who 
sat on thé trial were selected by the justice 
of the peace, nor by either of them, nor 
that persons who sat on the trial as slave 
owners, were slave holders of the parish, 
must be urged before the persons who sat 
on the trial are sworn, or they will be con- 
sidered to have been waived. State v. Dick, 
182. 

8. After conviction it is useless toenquire 
by what authority the accused was ar- 
rested 





9. The provision of section 13 of the Sta- 
tute of 1st June, 1846, directing that an 
affidavit be made before the arrest of a 
slave, is intended for the protection of his 
owner, who cannot be required to surrender 
his slave until facts shall have been sworn 
to authorizing a prosecution. The neglect 
of the master to insist on this right, is not 
an irregularity of which the slave can com- 
plain. 

10. The Statute imposing on the district 
attorneys the duty of prosecuting slaves 
accused of capital crimes, does not render 
their presence necessary to the validity of 
such proceedings. ll the courts of the 
State are empowéred to appoint counsel to 
prosecute on behalf of the State, in the 
event of the absence of the district attorney. 
Statute of 28th January, 1817, s. 20. 

11. An objection that a second justice of 
the peace was not present to aid in select- 
ing the ten owners of slaves for the trial of. 


a slave under the S of 1st June, 1846, 
must be made persons selected 
are sworn. [f they permitted to be 


sworn. without objection, it will be a waiver 


of the irregularity. 
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12. Where one accused of a crime is 
prosecuted asa slave, and he submit toa 
trial withouf objection, the fact of his bei 
aslave will be considered so far admi 
as to exempt the State from proving the 
slavery. © 

13. The Statute of 1st June, 1846, pro- 

iding for the trial of slaves, does not require 
that the sentence should be signed by both 
justices of the peace. The signature of 
one is sufficient. Siate v. Jerry, 190. 
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SUBSTITUTION. 


See Donations. 


SUCCESSIONS. 


I. Appointment of Administrators, Cu- 
rators, and Evxecutors. 


1. The widow, who is tutrix of the minor 
heirs, is entitled to the administration of 
the succession of her husband, in prefer- 
ence to a person vot shown to have been a 
creditor, though the application of the former 
was not made until more than ten days had 
elapsed from the advertisement of the first 
application. C. C. 1035, 1037. Articles 
1111 of the Civil Code, and 970 of the Code 
of Practice, requiri itions to appli- 
cations for lotions of Eicdalseraion as 
filed within ten days afier the publication 
of votice, relate to the appointment of cu- 
rators of vacant successions; and cannot 
be considered as controlling the order of 
preference established for the appointment 
of administrators. Succession of McKin- 
ney, 25. 

2: A woman cannot be legally appointed 
administratrix of the successiou of her bro- 
ther. It is an office which a woman is in- 
capable of exercising. C, C. 25. 

8. A woman appointed administratrix of 
a succession, the duties of which she is in- 
capable by law of exercising, can be made 
to account only for the property that has 
come into her hands. Cason et al. v. Ca- 
brara, Administratriz, 538. 

4. An administrator’s bond found in its 
proper place among the papers of the suc- 
cession, though not marked filed, must be 
presumed, in the absence of other evidence, 
to have been acted upon by the judge in 
authorizing the administrator to take pos- 
session, and by the creditors in acquiescing 
in the appointment. Canal and ; 
Company v. Brown, 545. 
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II. The Administration of Successions. 


5. Though a party have no authority to 
receive the funds of a succession or to pay 
its debts, yet if the funds of the succession 
have been applied by him as the law would 
have appli them, the heir will be bound 
by such payments, and he will be entitled 
to credit for their amount in a settlement 
with the heirs. 

6. A receipt sous seing privé given to an 
administrator on the payment of an account, 
is not evidence that the aceount was due, 
if the fact of its being due be disputed. 
Moore et al. v. Thibodeau, 74. 

7. Technical objections opposed to inves- 
tigations into the conduct of administrators 
are entitled to little favor. McComas, Tu- 
trix v. Ronquillo, Administrator, 123. 

8. Claims of creditors which have been 
presented to the administrator but have not. 
been admitted to be due, and which have 
not been prosecuted by suit, afford no 
ground for withholding from the heir money 
in the hands of the administrator (Statute 
of 25th March, 1828, § 16); nor are such 
creditors entitled to notice of the demand of 
the heir to be put in possession. Graves v. 
Routh, Administrator, 126. 

9. The administrator of an insolvent suc- 
cession represents the creditors, and not the 
deceased ; and hemay maintain an action for 
the benefit of the creditors, which the de- 
ceased, were he alive, could not do for his 
own advantage. Judson, Administrator v. 
Connolly, 169. 

10. One to whom a note belonging to a 
succession, has been transferred, by the 
curator, irregularly, and to the detriment 
of the creditors or heirs of the deceased, 
will be considered as a trustee for them; 
but his possession of the note, as holder, 
will enable him to sue, for the pu 
of arresting prescription. Stanbrough v. 
McCall, 322. 

11. The administrator of a succession, 
being an officer appointed by the court for 
the discharge of certain duties, must be con- 
sidered always present in court, like a party 
to proceedings there pending ; and no pre- 
scription can commence to run in his favor 
before the homologation of his account. 
Courtade v. Chamberlain et al., 368. 

12. Where there are different adminis- 
trators of a succession, succeeding each 
other, each administrator will be entitled 
to commissions on such portions of the 
estate as have been administered by him. 

13. The fact that some time after the 


protracted litigation, 


judged to belong to 
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them, will not deprive the executors, who 
had, for several years, administered the pro. 
perty, by providing tenants, collecting rents, 
paying taxes, and making the — neces- 
sary for its preservation, of right to 
charge the usual commissions upon the pro- 
perty. Per Curiam: It would be unjust 
to permit the real owners of the property 
to enrich themselves at the expense of the 
executors. If this equitable view be cor- 
rect, it is immaterial whether they be con- 
sidered as strictly clothed with seizin of the 
entire estate or not—whether the compen- 
sation be granted as commissions, eo nomine, 
in the technical sense of the code, or as @ 
just remuneration for services which have 
enured to the benefit of the parties who 
have recovered the property. 

14. Decision in Swecession of Mylne, 1 
Rob. 400, as to the allowance of commis- 
sions to an executor on unproductive pro- 
perty of the succession, affirmed. 

15. The reason of the rule refusing the 
allowance of commissions to an executor on 
unproductive property.of the succession is, 
that its administration gives them little or 
no trouble. Thus the mere payment of 
the taxes on uncultivated lands, will not 
authorize the allowance of a commission on 
their value. But there are cases in which 
commissions should.be allowed on sach pro- 
perty ; as where a suit had been instituted 
to evict the executor, and he defends it suc- 
cessfully, thus saving its value to the suc- 
cession; or where the proper public autho- 
rities require the erection of .a levee to pro- 
tect the uncultivated lands from inunda- 
tion, which would impair their value, while 
that value would, on the other hand, be en- 
hanced, in a greater ratio than the expen- 
diture, by its construction. 

16. Where a tract of land, a a 
bayou, opposite to a sugar plantation, 
been used to su timber and fuel for 
the purposes of the plantation, it cannot be 
regarded as waste and unproductive land, on 
the value of which the executors cannot 
c a gommission, Succession of Gi- 
rod, 386. 

17. The homologation of a tableau of 
distribution presented by the widow and 
edministratrix of the succession of a de- 
ceased husband, recognizing a mortgage of 
a third person upon certain slaves belonging 
to the succession, and ordering its payment, 
is conclusive against her right subsequently 
to claim a legal mort, on the same pro- 
perty to the exclusion of such third person. 

18. Where no ne; or maladministra- 
tion is alleged, and there is no prayer that 
the administratrix be held liable beyond the 
fund acknowledged or shown to be in her 


* 








hands, the mere fact that the assets in her 
hands, at the time of the homologation of 








tableau of distribution, and which 


first 
ordered to be applied to the payment 


a mortgage claim, were sufficient at 
time to pay it, will not authorize, in an op- 
position by the mortgage creditor ‘to the 
second tableau, a judgment = ayes the ad- 
ministratrix, individually, for amount of 
the interest accrued since 
homologation of the first tableau. 

19. Money paid by an administratrix to 
a creditor of a succession, out of the pro- 
ceeds of property subject to a previous 
mortgage. cannot be recovered back by the 
administratrix, where, at the time of the 
payment, there were funds in her hands 

frem the sale of the mortgaged 

sey Ace to extinguish it, though, 

bythe. of the administratrix ot me 

mortgage claim to remain un 

aes the ciueendation of interest, the fand 

has become insufficient to extinguish it. 

She cannot avail herself of her own laches 

to recover money-lawfully paid. Succes- 
sion of Foster, 479. 

20. No action can be instituted against 
the surety on an administrator’s bond, until 
the necessary steps have been taken to en- 
force nt from the principal. Statute 
16th . 1842, sec. 6. 

21. Where a judgment has been ren- 
dered in an action against an administrator, 
removing him from office and ordering him 
to render an account, the institution of an 
action, by the heirs, against him on his bond 
for the amount of their inheritance, is not 
inconsistent with the previous action; but 

ings should be suspended until the 

administrator has rendered the account or- 

dered in the first action, or until] the delay 

allowed to him for that purpose has ex- 

The settlement of the account or- 

would form the basis of a judgment 

in the second action. But where, in such 

a case, the plaintiff proceeds to trial, his 

action must be dismissed. Kemper et al. 
v. Splane et al., 486. 

22. The appointment of an administrator, 
regularly made, will not be rendered void 
by the subsequent discovery of a testament; 
nor does the authority of the administrator 
cease from the moment of the probate and 
order of execution of the will. His ca- 
pacity to prosecute an existing suit will 
not cease, even after the executor named 
in the will has been duly qualified, where 
the latter, after praying for an inventory, 
takes no further steps in the administration, 
and does nothing whatever to indicate that 
he takes any interest in the prosecution of 
an action in which the interests of the suc- 
cession are seriously involved. 

23. The capacity to exercise the office of 
administrator, does not cease, ipso facto, by 
the bankruptcy of the individual. It may 
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be a ground for his removal ; but, of itself, 
does not impair his official authority, 
ic, v. Simon et al., 490. 

24. Where a surviving spouse, who had 
qualified as the natural 7 of her minor 
children, causes herself to be appointed, 
under article 1037 C. C., administratrix of 
her husband’s succession, there being an 
heir of age at the opening ef-the succession, 
and creditors, and on the day of her appoint- 
ment executes a bond, with surety, for her 
faithful administration, in a sum fixed by 
the judge in virtue of the discretion reposed 
in him by article 1037, binding herself faith- 
fully to account over to the heirs, or to any 
other person having a right. to receive the 
amounts of the succession. The amount 
of the bond being less than half the amount 
required in case of an appointment under 
article 1041 C. C., the bond must be consi- 
dered as executed only with a view to pro- 
tect the interests of the creditors who had 
made themselves known, and of the heirs 
of age, who may have been satisfied with 
the security which a bond of that amount 
offered. The surety in such a bond cannot 
be made liable to the minor heirs for any 
amount due to them from their father’s 
succession, received and not accounted for 
by their mother. Labranche v. Trepagnier 
et al., 558. 

25. A sale of the movables of a succes- 
sion made by an acministrator, under an 
order of court for the payment of debts, 
though far less than their appraised value, 
will not render the administrator liable for 
the difference between that value and the 
price at which they were adjudicated, where 
the evidence shows that they were sold for 
their full value, and that the succession sus- 
tained no injury thereby. 

26. Where an administration instead of 
being beneficial, has been injurious, to a 
succession, the administrator will not be al- _ 
lowed commissions. 

27. An administrator who renders an ac- 
count is bound to prove the items of his 
account by evidence, and may be held to 
strict proof of them by the parties interested, 
without a formal opposition on their part. 
Succession of Lee, 579. 


Ill. Of Successions generally. 


28. Where, after judgment on an oppo- 
sition to an executor’s account, the account 
is homologated, and payment ordered to be 
made accordingly, the opponent cannot, by 
a rule taken on the executors to show cause 
why he should not pay over the balance 
ascertained by the judgment to be due him, 
by} and why, on failure to produce his bank 
book, he should not be condemned to pay 
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the succession interest at twenty per cent 
@ year on each of the sums belonging to the 
succession received by him from the dates 
of their receipt, recover interest at twenty 
per cetit for any period anterior to the date 
of the judgment of homologation by which 
he is concluded. Succession of Mann, 28. 

29. A demand against a surviving hus- 
band for an afifount due to the succession 
of his wife, received by the former from 
sales of the separate property of the wife 
during marriage, cannot be cumulated with 
proceedings for the liquidation and partition 
of the succession. To cumulate such pro- 
ceedings would be irregular, and tend to 
embarrass judicial proceedings. The de- 
mand must be made by a separate action. 
Succession of Serret, 100. 


30. Where a party is placed on the ta- 
bleau of distribution of the effects of a suc- 
cession as a creditor for a certain sum, and 
the tableau is homologated, the homologa- 
tion of the tableau is a judgment in favor 
of the creditor, which, so far as the succes- 
sion is concerned, cannot be prescribed by 
less than thirty years. Preston, Executor, 
v. Christin et al., 102. 


31. The curator of a vacant. succession 
cannot claim that the succession be com- 
pletely administered before surrendering 
possession to the heirs, nor require security 
from the heirs for amounts due to the cre- 
ditors before delivering possession to them ; 
but he may require the previous homologa- 
tion of his accounts, and the allowance of 
all credits to which he is entitled for com- 
missions and disbursements in the adminis- 
tration, and the homologation of a statement 
of the debts due by the succession, where 
the heirs. or legatees are aot domiciled in 
this State and are not citizens of any State 
in the Union, for the purpose of ascertain- 
ing the amount of the tax due to the State 
under section 4 of the Statute of 26th 
March, 1842, which amount he is bound to 
retain from the heirs and pay to the State, 
under the penalty of his personal responsi- 
bility. Succession of George, 223. 


32 Where it is shown that the succes- 
sion of a deceased husband would not have 
defrayed the expenses of its administration, 
and that he died in a state of absolute des- 
titution, his surviving wife cannot be made 
responsible for any portion of his debts, un- 
der article 2387 C.C., on proof that she 
took possession of certain old trunks and 


their contents, which the evidence renders 
it highly probable contained nothing but pa- 
pers and old clothes, which she offered to 
return. Per Curiam: If the succession 
could not have defrayed the expense of its 
administration, she was not bound to have 
i Soubiran v. Rivollet, 328. 


it administered 
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33. Within the limits of the city of New 
Orleans, the parties interested may elect 
in which of the district courts they will open 
a succession ; but when opened in one of 
the courts, it has the same exclusive power 
over it as the court of probates under the 
late judicial organization. An action for a 
debt due by the succession can be brought 
in noother court. Clement, Twutriz v. Story 
et al., 371. 

34. In a contest between the creditors of 
an insolvent succession, the notes or obliga- 
tions of the insolvent are not conclusive 
proof of the debt of which they are evi- 
dence. They must be supported by such 
additional proof as will satisfy the judge 
of the fairness and justness of the claims. 
Succession of Warren, 451. 

35. The prosecution of a claim for money 
against a succession is exclusively a probate 
proceeding. C. P. 924,§ 13. Pargoud 
v. Breard, Administratriz, 517. 

36. An universal legatee is only liable for 
his virile share of any debt due by yo 
son whose legatee he is. Pratt v. Wafer 
et al., 542. 

37. Where the legatees named in a tes- 
tament die before the testator, and there 
are no debts to pay, the appointment of an 
executor becomes inoperative. The ap- 
pointment of an executor is a mandate, 
which, under our law, is limited to the exe- 
cution of the legacies contained in the will, 
and to the payment of the debts, and the 
powers which it gives are to be strictly con- 
strued. 

38. The appointment of an executor with 
the origin of the succession, is nota sub- 
stantial testamentary disposition, indepen- 
dent of any other. 

39. The seizin of an executor is a fiction 
of law, which does not interfere with the 
legal possession of the heir. 

40. The admission of a will to probate, 
and the order given for its execution, are 
mere preliminary proceedings, to 
the administration of the succession; but 
they do not amount to a judgment binding 
on those not parties thereto. Succession of 
Dupuy, 570. 


SUMMARY PROCEEDINGS. 


See Practice. 


SURETY. 
See AprgeaL. 3. 
1. Though a plaintiff is authorized, under 


article 719 C. P., to issue execution against 
the surety on a twelve-months’ bond, “ in 








the same manner as on a final judgment,” 
and is thus’ ‘clothed with one of the rights 
of a judgment creditor of the surety, he is 
ge Sexe oer in the meaning of art. 
1989. et al. v. Holbert, Twtriz, 
et al., 36. 

2. Plaintiff obtained a judgment on one 
of a series of notes, given to his testator for 
the price of land and secured by mortgage 
thereon, and defendant became the surety 
of the debtor in an appeal bond. The judg- 































which had been negotiated by the executor, 
with his endorsement, and judgment was 
rendered therein, on his consent, under 


subsequently attempted to execute his order 
of seizure and sule it was enjoined by the 
r, and the injunction perpetuated. 

action by plaintiff against the surety 
on the appeal bond: Held, that defendant 
if bound on his appeal bond, would be en- 
titled on paying it to a subrogation to the 
fights of the creditor; and that the judg- 
ment by which the mortgage rights of the 
plaintiff were extinguished, which rights 
she contends that the appeal bond was given 
to secure, having been rendered by her 
consent the surety is released. Armor, 


| 


3. One, not a party to a promissory note, 
who puts his name on the back, will be 
bound as a surety. 

4. Where two persons, not parties to a 
promissory note, write their names on its 
back, being -bound as sureties, judgment 
will be rendered against them, in solido, 
for the whole debt. The obligation of each 
surety is to pay the whole debt; but this 

igation is subject to the right to claim a 
division. Until this right is exercised, the 
obligation is in solide. C.C 3018, 3019. 

5. The exception of division by a surety 
is a peremptory one, which must be pleaded 
specially. McCausland v. Lyons et al., 
273. 

6. Where the principals in a bond are 
bound in solido, a judgment regularly ob- 
tained against either will be binding on, their 
surety. Herrick v. Conant, 276. 

7, A return on a fi. fa. that, it was im- 
possible to make a demand upon the defen- 
dant personally, and that no property of his 
could be found, will authorize the plaintiff 
to proceed against the surety on a bond 
given to release property which had been 

estered. é 
. Where a sheriff inserts in a seques- 
tration bond a condition not required by law, 
the condition will not be binding on the 
ay rety. The bond must be construed with 
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reference to the law under which it was 
— Baker et al. v. Morrison et al., 
72. 

9. Where, in a bond executed for the 
release of attached, three 
are as princi but the bond is 
signed oY but one of the principals and a 
surety, the latter will not be bound, in the 
absence of evidence, to destroy the presump- 
tion that he expected the three persons 
named as principals to be bound as such, or 
to show that he would have any recourse 
against them, if he paid the amount. Cle- 
ments v. Cassilly et al., 380. 

10. No action can be instituted against 
the surety on an administrator’s bond, until 
the necessary steps have been taken to en- 
force payment from the principal. Statute 
16th March, 1842, section 6. 

11. Where a judgment has been ren- 
dered in an action against an administrator, 
removing him from office and ordering him 
to render an account, the institution of an 
action, by the heirs, against him on his bond, 
for the amount of their inheritance, is not 
inconsistent with the previous action; but 
proceedings should be suspended until the 
administrator has rendered the account or- 
dered in the first action, or until the delay 
allowed to him for that purpose has ex- 
pired. The settlement of the account or- 
dered would form the basis of a judgment 
in the second action. But where, in such 
a case, the plaintiff proceeds to trial, his 
action must be dismissed. Kemper et al. 
v. Splane, et al., 485. 

12. Defendants who had, with others, 
signed a letter, addressed to a judge of 
probates, stating that those who signed the 
letter would become the sureties of a third 
person, in case he should be appointed ad- 
ministrator of a particular succession, can- 
not be held liable as sureties, though such 
third person was appointed administrator, - 
where a bond was taken for the discharge 
of his duties, signed by other persons, and 
not by the defendants. Canal and Bank- 
ing a v. Grayson et al., 511. 

13. The failure of any of the persons 

named as sureties in an administrator’s bond 
to sign it, authorizes those who have signed 
it to retract, but they must do so season- 
ably ; it is too late, after the obligation of 
those who signed has been completed by 
the delivery of the bond, and after the judge, 
the creditors of the succession, and the ad- 
ministrator, have been permitted to act upon 
the bond, to oppose the omission of the 
other signatures. 
14. A judgment against the principal in 
an action on an administrator’s bond is not 
conclusive against the sureties; who were 
not parties to the action on which the judg- 
ment was rendered. 



















15. By the Civil Code sureties could be 
joined in the action — their principal, 
e 


and be subjected to same judgment ; 
but as relates to sureties on the bonds of 
administrators, tutors, curators, executors, 
and appellants, the law has been changed 
by the Statute of 16th March, 1842, s. 6. 

mal and Banking Company v. Brown, 
545. 


TAX. 


1. Assessments for paving ordered to be 
done by an ordinance of a city corporation, 
made in the exercise of its legal authority, 
are not taxes, a statute exempting an instiy 
tution from liability to taxation, being in de- 
rogation of common right, must be strictly 
construed. City of Lafayette v. Male Or- 
phan Asylum, 1. 

2. In sales for taxes the assessment stands 
in lieu of the judgment in ordinary judicial 
sales, and the party relying on a sale of that 
description is bound to show its existence 
and ity. Hughey v. Barrow, 248. 

3. The ordinance of the General Conn- 
cil of the First Municipality of New Or- 
leans, of 28 Nov., 1843, imposing a tax on 
all retailers of soda-water, with the excep- 
tion of apothecaries, is not illegal nor uncon- 
stitutional; nor will the fact that the party 
had paid for a license as a confectioner, ex- 
empt him from liability for the tax: First 
Municipality v. Manuel, 328. 

5. Under section 4 of the statute of 3d 
May, 1847, the tax on pediars and hawkers 
is due from the time when the applicant 
for a license commences to sell; and, as all 
taxes are laid for the calendar year, a license 
for the year 1848, will not authorize the 
person obtaining it to sell under it in 1849. 
At whatever period of the year 1848 the 
licence may have been issued, it will expire 
with that year. Norcan one who obtains a 
license at any time after the commencement 
of the year complain that he pays as much 
for a license to trade during a portion of the 
year as others who have paid for the whole 
year; the inequality is of his own creation, 
and does not render the statute unconstitu- 
6. The collection of the taxes on pedlars 
and hawkers for the calendar year, is se- 
cured by the bond given in that year by the 
sheriff, as tax-collector, for the taxes assess- 
ed for the preceding year: thus, the taxes 
on pediars and hawkers for 1848, which the 
sheriff receives in the course of that year 
as the licenses are issued, is secured by the 
bond given for the general taxes for the year 
1847, which are assessed in that year and 
collected in 1848, the bond providing for the 
payment of all sums for which the sheriff 
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may become legally liable during that year. 
ew v. Dinkgrave, 548. 
7. - 10 of the ordinance of the general 
council of New Orleans, approved by the 
mayor on the 16th December, 1846, estab- 
lishing an uniform rate of taxes, on hawk- 
ers, merchants, &c., does not authorize 
the imposition nun gee nee 
house, or firm, making the purchase 
sale of bills of exchange 7. busi- 
the tax, with- 





ness, of the whole amount 

out regard to his residence in the State. 
The tax is imposed on the business, and not 
upon the individual members of the firm, un- 
less they are permanent residents, or sojour- 
ners within the State. The authority of 
the general council to enact that ordinance 
depends exclusively on the statute of 12 
January, 1842; the power of the State 
itself to lay taxes only extends to persons 
and property within its jurisdiction. See- 
ond Municipality v. Corning et at.. 407. 

8. By the statute of 15th March, 1830, 
section 11, the legal mortgage on real estate 
in favor of the State for taxes imposed on 
it, is limited to two years from the time 
when such tax became due. Matter of N. 
O. Improvement and Banking Company, 
471. 

9. Under section 37 of the statute of 3 - 
May, a providing iy sepia i 

of the government, the compensation 
wed to the assessor of taxes mentioned 
therein, is not limited to a per centage on 
the amount of the State taxes only. Sec. 
7 of the Statute of 16 March, 1848, cannot 
affect this interpretation of the statute of 
1847, as to the compensation of assessors 
for the year 1847, under the statute of that 
year. Vienne v. Police Jury of Natchi- 
toches, 499. 


TESTAMENTS. 


See Donations. 


TRANSACTION. 


See Compromise. 


TRESPASS. 


See Damaces, Ex Denicro. 


TUTORSHIP. 
See Minors. 
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UNITED STATES. 
See Lanps. 


USUFRUCT. 


The fact of a surviving spouse having 
taken out letters of administration on the 
estate of the deceased, does not in any 
manner affect her usufructuary rights un- 
der the statute of 25 March, 1844, s. 2. 
By the terms of the statute the survivor 

es the usufruct of so much of the share 
of the deceased in the community property 
as miay be inherited by the heirs. That 


’ share consists of the one half which belong- 


ed to the deceased, subject to the debts. 
With that encumbrance it descends to the 
heirs, from the instant of the ancestor’s 
death. The right of the survivor to the 
usufruct attaches at the same moment that 
the right of property accrues in favor of the 
heirs. Per Cur: The usufructuary is per- 
mitted, in such a case, to retain the whole 

and receive its fruits, on making 
the necessary advances to discharge the 
debts, which are to be reimbursed, without 
interest, at the termination of the usufruct; 


or he may sell property to an amount suffi-, 


cient to discharge the debts, unless the heirs 
will make the necessary advances; and he 
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may exercise his right upon the residue. 
C. C. 578,,579. Nor is the exercise of the 
right of the usufructuary inconsistent with — 
that of the heirs, or of the creditors, to in- 
sist on a speedy adjustment of the debts of 
the community, and‘on a sale of property 
for that purpose, if necessary. Succession 
of Bringier, 389. 


USURY. 


See InTEREST. 


WARRANTY. 


See Sate. 


WIFE. 


See HussBanp anp WIFE. 


WILLS. 


See Donations. 


WORKMEN. 


See Lertine or Lazor, &c. 
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A, F. Cochrane v. Robert meme Hyde & Ogilsby v. Steamboat Yazoo; 
Burrows v. Nichols; McGinnes v. | won). FS e, i & Co. v. Carlos 
Cruzat & Co.; Martin v. Moss, Beard, C. & .; Kelly and Connyngham v. 
Bogart & Foley ; Reynolds v. White ; Hardie v. Church of Annunciation ; L 

Harrispe & Co. v. C. Cruzat & Co.; J. R. Geddes, Garnishee, and R. Re v. 
Carlos Cruzat & Co. ; Calhounv. Butman; Glendy Burke v. Louis Berniaud ; J. M. 
Del Campo v. J. N. Riculfi; Gordon v. Steamboat Fanny; W. J. Whiting v. A. 
W. Walker ; Mills v. Falvey ; Evans Rogers v. C. K. Belknap and C. K. Bullard ; 
Sosthene Roman, Syndic v. John McDonogh; Hiestand v. Wilcor; Ratliff v. Back; 
Aimé Guillet v. F. Marquet ; ge] v. Bond; McGan v. Hatch; Gomes v. Pla- 
cencia.; Thibodeaux v. Beatty ; Daniel P. Sparks v. Sherrod B. Sparks ; S. Bour- 
geois v. J. F. Jarry; H. Decour v. Bank of Louisiana; E. Le Beau, wife of H. 
Mane v. B. Poydras De Lalande ; Laborde v. Cain & Hereford ; D. L. R. Orillon 
v. Labarre; S. H. Wilkinson v. Woodward; Thomas W. Johnson v. Bernard ; 
Succession of Julia Bara, wife of C. Enete; John L. Lobdell v. Thomas McLin; 
Eliza Johnson v.. Devall and S. M. Clark; Eliza Johnson v. T. Maclin ; > 


Hebert v. C. Parlange and Wife; Elizabeth Blanchard v. Julien Allain; Mi ics - 


and Traders’ Bank v. B. G. Tenney et al.; Joseph W. Tucker v. J. C. Beaty, 
Attorney for absent Heirs; Joseph L. Farmer v. Robetts et al. ; Chauvin and Lewis 
v. D’ Arensbourg; Wm. W. Pugh v. W.and J. J. Amonette ; N. E. Larche v. Collins ; 
David Stanbrough v. Price and L. Watson; Andrew Murray v. Parish of Tensas; 
Maunsel White v. Slatter; Felix Lewis v. R. W. Wynn; McClure v. Hoggatt ; 
Medley v. Wetzler; Wm. G. Griffin v. Lewis Field ; F. Griffin v. Bank of Louisiana ; 
Mary Walker v. George W. Copley; Ferguson v. Sweeney; Wilford Williams v. 
William Dennis ; Oliver B. Cobb v. Bruner et al ; Succession of E. L.. Whitten et 
al. v. Annette Johnson; Harper v. Moore ; Michael Smelser v. Williams; Carpenter 
v. Featherstone and Amis ; Lacoste, use, &c. v. Harper, Executor, et al. ; Wm. Laughlin 
v. Templeton; Wm. Gyles v. McGill ; J. L. Trask v. John Henderson; Peck & Van 
Burgenv. Van Veghten; Burke & Co. v. Larose; State of Louisiana v. Judge of First 
District Court of New Orleans; Noyes v. Pierpont ; McNamara v. Shute ; Turner v. 
Doyle; Sparrow v. McGill; Cazeneau v. Plummer; Doniphan, for use of, §., v. 
Stevens ; Brown and Laud v. Boylan; Jobert et al. v. Pitot ; J. M. Bach v. Goodrich 
and Dewees ; Matter of Merchani’s Bank of New Orleans fraying & Co.; Taylor and 
Cassidy v. Butnam ; Robertson v. Kelly; Succession of. Holmes ; State of Louisiana 
v. Hackett ; Soubiran v. Rivolet ; Hamilton v. Brady ; Municipality No. One v. 
Vogtel; Howell & Sons v. C. Cruzat & Co.; Wilson v. D. Gowans ; Arbuckle v. 
Bouny et al. ; Creevy v. A. W. Walker; J. P. Kay v. Crane; Dwight, Curator, v. 
McMillen ; Parmenierv. Amelia Rhodes, his Wife; Claude Rebeard v. James Evans; 
John F. Miller v. Sally Miller; Mrs. Antoine —— v. Her Husband ; Verges 
v. Bernard et al.; Garthwaite Pagan & Co. v. Ship Louisa; Rochereaw y. Harrison ; 
Gaillard v. Citizens Bank of Louisiana; Mercier v. J. F. Canonge ae -; Roden- 
burgh and Watts v. Lynch ; Succession of Lagleisév. Heirs of Chamberlain; Rosine, 
. w. c., Vv. Bonabel; Robina v. Verret; Arnault v. Citizens Bank of Louisiana ; 
Town of Carrollton v. Jones and Wife ; Schockler v. Barret; Conand v. Millaudon 
et al.; Dunica and others, Owners of Steamer Maria v. Owners of Sultana; Fortier 
v. Boudar ; Fellowes, Johnson & Co. v. Dodge et al. ; Linton Vv. nton; P. Boulat 
v. Muni-ipality No. One and Vidichi ; Thomas v. Kean; Bond v. Jenkins, Curator ; 
Fourcade v. Fourcade; Hebert v. Leftwitch; R. W. and E. S. French et al. v. 
Hunter; Vaught and McLin v. Paxton; Harker v. Duncongé; Pepper v. Dunlap 
et al.; Augustus, f. m7 c., v. Abell et al. ; Salter and Marcy v. Steamboat Clarks- 
ville ; Durant v. Municipality No. Two; Gibney v. Fitzsimmons; Blick v. Merritt; 
Mary L. Graves v. Elizabeth V. Ludeling ; W. Reed Co. v. John Frost; Jore 
v. Jore; G. Barnsley & Co. v. Burgess; Kohlman v. Ludwig; Bouligny v. M. 
White & Co. and Duvees; John Duggan v. Municipality No. Two; Fisher, Bur- 
gess & Co. v. Wheeler §& Ellis; Ludwig v. Kohlman; Succession of Church; B. 
Gillooly v. Cronan and J. Greely; Stacy v. W. C. Hamner; Succession of J. M. 
White ; Walton, Sanford & Co. v. Rodman, Bacon & Co.; Carreras v. His Creditors. 


Not having any lists of the cases decided at other places than New Orleans, and no 
possibility of getting them in time for this volume, the cases not reported which were 
decided at those places are not ineluded. WM. W. K. 
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